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TRANSLATOR'S PREFACE. 



At the present time, when the question of Neutrality 
commands so much public attention, it may be useful 
to ascertain what are the opinions and views on that 
subject entertained by Publicists and Jurists of other 
countries. Those of the Continent generally are well 
known from the extended literary intercourse which 
has now been for some years in existence. 

There is, however, one country, that of Russia, the 
intercourse with which is unfortunately still very 
limited. With the internal arrangements and pro- 
ceedings of that vast empire few foreigners, not resid- 
ing within its limits, possess even a general acquaint- 
ance, and that but a very imperfect one. The altera- 
tions and improvements, however, which have been 
of late introduced into its institutions are of such a 
nature, and so important, as to arrest the attention 
and deserve the consideration of the statesmen and 
people of all other countries. Within the last few 
years the emancipation of the serfs has been success- 
fully carried out under the auspices of the present 
Emperor ; trial by jury introduced ; the courts of 
justice thrown open to the public; and causes civil 
and criminal fully reported in the public journals. 
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With reference to international law, that empire 
has peculiar claims upon our notice. It was by the 
Empress Catherine II. that an earnest attempt was 
made, by the establishment of the " armed neutrality," 
to protect the rights of neutrals, and impose some re- 
strictions on the cruelties of war; and whatever may 
have been the real motives for that work, and these 
still are in a certain degree involved in obscurity, it 
can hardly be denied that its immediate eflPect was to 
mitigate the suflPerings incident to war, and that it has 
since on many occasions served as a model for states- 
men and philanthropists who have been engaged in 
furthering the same praiseworthy object. 

At a time when great attention has been bestowed 
in promoting education amongst the numerous races 
of this extensive empire, the important subject of in- 
ternational law has not been overlooked by the govern- 
ment, who have established in the various universities of 
that Kingdom professorships of this particular science. 

Among these professors the name of Professor 
Katchenovsky, the author of the present work, stands 
most prominent. He is also well known in the lite- 
rary circles of the Continent for the extent and accu- 
racy of his attainments, and is the author of several 
learned and interesting works which well deserve the 
attention of our countrymen. 

I have selected the present one on account of its 
connexion with the subject of the day. During the 
course of my labours I have been so fortunate as to 
become intimately acquainted with the learned author, 
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who has kindly revised my translation, and supplied 
me with several valuable notes and additions. These 
are printed from his own MS.* His knowledge, in- 
deed, of our language is so correct and extensive, that 
had his important duties at the University admitted 
of it, this work would have appeared to much more 
advantage in his own translation. 

I think it right to add that my labours have been 
limited to the giving a correct and faithful translation 
of the author's work. With many of his opinions, it 
is almost unnecessary to state that I do not coincide ; 
the author himself has, indeed, modified some of those 
he had entertained, and expressed them in more mode- 
rate terms. I cannot doubt but that after a more in- 
timate acquaintance with the legal institutions of our 
country, he will more highly appreciate even those 
established by our Constitution for the administration 
of international law. 



* The matters here referred to are the prefatory remarks, the additional 
notes, and postscript. 
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INTRODUCTORY REMARKS. 



An impartial observer of international practice can easily 
perceive what is the fiindamental distinction between mari- 
time and continental warfare. In fact, our civilization has 
not yet succeeded in enforcing upon the naval agents of 
belligerent powers the milder customs adopted by European 
armies under the name of " Mani^re de guerre." A discri- 
mination, in the treatment of combatants and of non-com- 
batants, is tolerably well observed on land, but almost entirely 
ignored at sea. Maritime war may still be described without 
any great exaggeration as '^ Bellum omnium contra omnes.'' 
Its piratical principles, since they were first established in the 
Middle Ages, have as yet scarcely undergone much improve- 
ment. Naval operations consist not so much in regular 
engagements and sieges as in depredations upon pacific 
traders, and generally inflict greater losses and sufferings on 
private individuals than on states. Contributions levied by 
the soldiery upon an invaded country seem to have but local 
or temporary eflects, in comparison with the usual atrocities 
of maritime war, which, being conducted by belligerents with 
the sole object of destroying each other's commerce, entails 
capture and captivity upon every enemy on board, whether 
shipowner, master or member of the crew. From time 
immemorial up to the middle of the present century this 
system of legal piracy has been pursued with unrelenting 
rigour. The best instrument for it seemed to be found in 
privateering. This peculiar institution, as might be expected, 
originated at that period of history when the regular navy 
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was yet in its infancy, and governments had no other means 
of carrying on maritime war than by the active co-operation 
of their subjects. Hence arose the custom of employing 
pirates or robbers to fit out ships (armer en course), and to 
give chase to the enemy (courrir sfts k Tennemi). Acting at 
their own risk and peril these adventurers enjoyed for a long 
time most extensive privileges, and disposed of their prizes 
without any control or supervision. 

The first measures for the regulation of maritime warfare 
in Europe belong to the 14th and 16th centuries. In the 
course of this period, freebooters (Corsarii, Ecumeurs de mer, 
Freibeuter) were converted into a sort of irregular militia, 
under the name of privateers (Captores, praedatores, arma- 
teurs en course, capres, privatkaper), and subjected to the 
jurisdiction of Admiralty Courts. We should, however, add, 
that the practical results of this reform soon appeared to be 
insignificant ; the prize law was still constructed on the same 
principles, and administered by belligerents with great seve- 
rity. Accordingly we find in the 16th century privateering 
carried on to the same extent as before. 

Even the establishment of a regular navy did not affect the 
existence of this piratical institution ; on the contrary, the 
developement of international commerce opened more ex- 
tensive fields for its exercise. The surveillance of neutral 
traders was entrusted chiefly to privateers, who received full 
authority to search every merchant ship on the open sea, to 
examine the papers found on board, and to seize her on the 
least suspicion of irregularity. They became objects of terror 
to the whole world. The Admiralty Courts rather approved 
than restrained their rapacity. In fact, how could it be other- 
wise ? Being established by the belligerent, they were bound 
to obey his decrees, and were naturally inclined to interpret 
them favourably to his interests and to those of his agents. 
It must be added, that the mercantile spirit of that age was 
extremely jealous and intolerant. The great object of mari- 
time warfare was to annihilate the trade of the enemy. 
l!feutral commerce seemed to counteract this, and was ac- 
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cordingly considered by belligerents an illegal and danger- 
ous traffic. In order to put a stop to its activity they had 
recourse to all sorts of contrivances ; neutral governments, 
however, were not prepared tamely to surrender the rights of 
their subjects, but, on the contrary, determined to check by 
energetic measures the violence of privateers, as well as to 
resist the arbitrary judgments of Admiralty Courts. 

At the close of the 16th century that remarkable contest 
commenced, on the issue of which the free intercourse of 
nations chiefly depended. What the principal powers, how- 
ever, engaged in this struggle agreed upon was not observed 
for more than two centuries. Even in our time we can- 
not say that this result is fully attained. 

A careful revision of prize law, which was projected in the 
year 1780, was never carried out, and may be still considered 
as the great problem to be solved. The importance of this 
subject seems to increase from day to day, and can hardly 
be exaggerated. Navigation and commerce have now at- 
tained such vast proportions, that connected by them the 
human race seems to form as it were but one body ; hence 
anything which impedes the free intercourse of nations seems 
to involve every community in one common distress. When 
a rupture occurs between maritime powers, the place where 
we may see the unmistakeable signs of an impending calamity 
is the Exchange. 

Disturbances of prices, bankruptcies, monetary panics are 
then matters of daily occurrence, and affect the most distant 
markets. It cannot be otherwise, a maritime war has by its 
nature no local limits, but necessarily extends over every 
sea. This free element puts no obstacle in the way of bel- 
ligerents. By the directions they may give to their cruisers 
they hold in their hands the intercourse of nations. 

It is true that, since the Conference of Paris, 1856, the 
danger of the revival of privateering has passed away, but 
the total abolition of capture is not a necessary result. It is 
still in the power of belligerents to cause great annoyance 
to neutral merchants by intersecting all the tracks of com- 

b2 
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merce, and by giving arbitrary interpretation to prize law. 
Is this tyranny to be endured much longer? we think 
not. A reform in maritime warfare is required for the 
security of the world. To the honour of our age it must be 
said that Europe feels its necessity, and acts accordingly. 
In 1866, the governments of Italy, Austria and Prussia took 
the first steps towards the abolition of legal piracy. It may 
be reasonably hoped that their example will be followed by 
all great maritime powers. But no reforms can be safely 
perfected before the lessons of history have been weighed 
with due care and impartiality, for (this being the first duty 
of statesmen and jurists) on its performance depends very 
much the improvement of human society. Unfortunately 
political reforms are seldom discussed without prejudice and 
passion. In international questions ' the considerations of 
justice rest on still more debateable ground. We scarcely 
know any branch of political science in which the investiga- 
tion of truth is so impeded by the influence of birth, party, 
creed and other human distinctions. On the first glance at 
the history of international law, we find in it nothing but 
continual contests between governments, accompanied with 
the acrimonious polemics of lawyers. Much time and patience 
are required to trace these disputes to their final conse- 
quences. The common interests of nations are scarcely ever 
suflSciently kept in view by contending parties. In discussing 
their mutual grievances they seem almost to forget the prin- 
cipal point. At length when we come to an improvement it 
seems to have been effected less by the efforts of man than by 
the natural course of events (par la force des choses),the pro- 
gress of civilization. As an instance of this we give the settle- 
ment of neutral rights ; it is true that the question is delicate, 
but still its difficulties may gradually be overcome by fair 
discussion. Now, if it be asked wh^t was the conduct of 
the statesmen and jurists who were most interested in this 
question in the 18th century, the majority of them can 
hardly be absolved from serious responsibility. The works 
published on the subject at that time abound in misstate- 
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raents and errors, and, what is worse, are imbued with a spirit 
of animosity and distrust. Of course the majority of these 
publications were written by parties engaged for the pur- 
pose, or dictated under the influence of party. But even men 
of character did not hesitate to load with acrimony and abuse 
their opponents, as well as foreign governments and nations. 
Of course this manner of treating the question rather led 
to the embroilment than the elucidation of the points in dis- 
pute. The present times seem to be more inclined to the 
calm consideration of neutral rights. Since the Congress of 
Vienna they have seldom been defended at the point of the 
bayonet, and have consequently ceased to irritate the minds of 
men. Some living authors have almost succeeded in infusing 
a pacific spirit into this part of international jurisprudence. 
Their example is worthy of imitation, as the subject seems far 
from being exhausted in practice or theory. The Declaration 
of Paris (1866), concerning neutral rights, is but a meagre 
recapitulation of the principles of 1780. Misunderstandings 
between belligerents and neutrals are still of frequent occur- 
rence. The last American war gave rise to some new 
questions between England and the United States, which 
have not yet been settled. Arbitrary interpretations of prize 
law are even more to be feared, as little has yet been done 
to prevent them, or to make the proceeding in Admiralty 
Courts less vague. In short, the legality of captures made by 
belligerents upon neutrals appears, in some cases, as doubt- 
ful to us as it did to our forefathers. Besides, if it be taken 
into consideration, that in recent works on neutrality there 
still occur many divergent opinions and obscurities, a new 
attempt to clear up the difficulties of this subject will not be 
deemed altogether out of place. 

The historical method seems to be preferable in these 
researches. The results obtained by it in other branches of 
jurisprudence cannot but encourage us to adopt it in that of 
international law. In fact, abstract theories will here hardly 
serve any practical purpose. Although the celebrated philo- 
sophical school of jurists established on the Continent by 
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PufFendorff and Wolf has ceased to exist, it has left behind 
numerous errors and but few truths. Its endless disputes on 
the validity of natural law, in the intercourse of independent 
states, are now buried in oblivion. Instead of falling into the 
mistakes of their predecessors, the present generation has 
adopted a different mode of thought, and resorted to the 
original traditions handed down to us by Grotius. The 
proper study of an international jurist being the general inte- 
rest of mankind, it is now understood that he has no better 
guide in his course of study than history. The success of 
Grotius himself cannot be otherwise explained than by his 
deference to its lessons. In the introduction to the treatise 
" De Jure Belli ac Pacis" we find the following remarks on the 
advantage of consulting history : — " History supports our 
arguments by examples and opinions ; examples furnished by 
the most prosperous times, and the more enlightened nations, 
are to be preferred. Neither ought opinions to be disre- 
garded, especially when they are unanimous, for international 
law cannot otherwise be better ascertained."* In fact this 
truly great man never considered himself as a universal legis- 
lator or supreme judge, but rather confined himself to the 
modest part of interpreting the dictates of conscience or the 
convictions of mankind. Having himself made an extensive 
use of ancient history, he probably hoped that that of modern 
times would be as carefully investigated by his successors. 
Hence we have reason to rejoice that the present school of 
jurists, having rejected abstract theories, pursues the same 
course of inquiry which the founder of international law did. 
It is true that historical researches require much diligence and 
labour, but it is no less true that, when made carefully and 
extensively, they give us a clearer insight into the opinions 
and convictions of mankind of right and wrong. The very 
source of international law is to be found in history. All 

* Historiae duplicem habent usum qui nostri sint argumenti ; nam et exempla 
suppeditant, et judicia. Exempla quo meliorum sunt populorum, eo plus habent 
auctoritatis. Nee speruenda judicia, prssertim consentientia ; jus enim gentium 
non aliter probatur. — Grot, de Jur. B. ac P. 
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traditions, precedents, customs and treaties are recorded in 
it, and cannot be met with elsewhere. The common pre- 
judice that the historical method leaves no room for criticising 
law, or recommending its improvement, hardly deserves a 
serious refutation. An international jurist, when standing on 
this firm ground, is by no means called upon to renounce his 
independent judgment. The study of practical questions 
only makes him less opinionated and less prone to chimerical 
tendencies, but does not pervert the original or creative 
powers of his mind ; on the contrary, it may be reasonably 
expected that, after devoting his time to the study of history, 
he will find himself fortified by experience, and better pre- 
pared to give sober advice in the management of human 
affairs. 

In order to contribute his humble part to the improvement 
of international law, the author has adopted the historical 
method in the present work, and accordingly he has given in 
it an account of the principal treaties and decrees by which 
the conduct of privateers and cruisers towards neutral 
merchants was regulated from the Middle Ages to our own 
days. In his opinion, without such a review, no safe con- 
clusion could be arrived at on the question of neutrality, and 
on the matters of dispute still pending between the govern- 
ments of Europe and America. It seemed to him of great 
importance to trace the origin of the rules established by 
prize courts in their procedure, and in their interpretation of 
the general rights of neutral commerce. In short, the author 
has embodied in this work as much information on the subject 
of captures as it was in his power to supply. How far he 
has succeeded in his efforts to lay down the principles of law, 
and to point out their effects on our civilisation, he leaves the 
public to judge. But a brief statement of the results he has 
obtained may not be altogether out of place. The obstacles 
to the reform in maritime warfare depend, for the most part, 
on the unsettled condition of the law of neutrality. They 
may, however, be removed without much difficulty, if govern- 
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ments are willing to follow to their ultimate consequences 
the principles of 1780. 

The Declaration of Paris, being a recapitulation of them 
with an additional article on privateering, did not, of course, 
satisfy public expectations. 

A general maritime code should now be prepared for the 
world at large. 

It was already projected in 1780, but the statesmen of that 
period were prevented from completing their work by the great 
revolutionary war. The circumstances of our age are much 
more favourable for carrying out this plan. A careful revision 
of prize law would be a step in the right direction. England 
and America seem to be the powers most interested in an 
equitable settlement of belligerent and neutral rights. In fact, 
the most angry discussions between them turn principally on 
this point. Now, instead of appealing on such occasions to 
special commissions, or to arbitration, in each particular case, 
as has hitherto been the practice, why should not nations 
come to a general understanding about maritime captures ? 
The codification of the laws relating to this subject might be 
entrusted to the best jurists of our time. The labour of pre- 
paring any act of international enlistment, and general instruc- 
tions for Admiralty Courts, with the other component parts of 
the code, seems to offer no serious difficulty. The principal 
object is to lay down general rules in accordance with strict 
justice, bearing in mind the lessons of experience. A code 
thus prepared should, of course, be ratified by all governments 
and nations. If England and America take the initiative in 
such an enterprise, their example will surely be followed by 
the other powers. The benefits arising from such a code can 
hardly be overrated. There is no better way of putting an end 
to the injuries inflicted upon commerce during a time of war, 
than by providing one uniform prize law for all nations. But 
even more important results may be obtained by a code of this 
kind. It is high time for Europe to adopt milder customs in 
maritime warfare. If jurists are entrusted with full powers to 
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deal with this important question they may certainly arrive at 
a satisfactory conclusion. An indication of this concord is 
already visible in many publications of the last ten years ; the 
authors of these works agree in assigning a neutral character 
to the enemy's subjects engaged in maritime commerce. As 
to the old doctrine of belligerent rights, that finds but few sup- 
porters, and their opinions seem to be dictated rather by 
self-interest or prejudice than by adherence to the rules of 
justice. 

But whether the reform proposed be effected by a code or 
by a conference of diplomatists resembling that of Paris, the 
author does not despair of seeing it accomplished. In fact, he 
has no other ambition than to draw the attention of the 
European public to the subject. The circumstances under 
which this work originally appeared in his native country 
(1855) were not favourable to its success. Russia being then 
engaged in war had no interest in defending neutral rights. 
In recording the glorious traditions of 1780, the author 
might have been suspected of holding impracticable views, 
hardly compatible with the duties of a patriot. Happily 
belligerents did not then forget the lessons of history, but 
willingly gave their adherence to the principles of the armed 
neutrality. The Conference of Paris (1856) seemed to be 
still more favourable to a liberal interpretation of these prin- 
ciples. The opinion expressed by the author on the original 
publication of the work respecting privateering has been jus- 
tified by its abolition. But as he advocated more advanced 
views on maritime law, i. e.j the immunity of private pro- 
perty from capture, and as this result is not yet attained, the 
same work may not be too late in making its appearance in 
an English dress. Twelve years, however, having already 
elapsed since its first publication, a short account of subse- 
quent events is necessarily added as an appendix to the ori- 
ginal text. 

The sources of information, to which the author has had 
access in his researches, are the following : — 

1. General collections of treaties and other diplomatic 
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documents. Unfortunately the decrees and instructions given 
by belligerents to privateers and Admiralty Courts are to be 
found only in the more recent work of Prof. Martens' Recueil^ 
and have not been noticed by Dumont and Wener. In order 
to supply this omission the author had recourse to subsidiary 
works on prize legislation. The most interesting of these was 
published in London by Sir C. Robinson, under the title of 
" Collectanea Maritima." 

2. Reports of Admiralty Courts. The custom of giving 
publicity to the legal decisions on prize matters was not 
simultaneously adopted in all countries. Even where we 
find it introduced at an earlier date, the reporting was 
very imperfect to the end of the 18th century. As to the 
more ancient decisions, they are known to us only in a few 
fragments, the greater part indeed are entirely lost. A 
detailed history of the prize jurisprudence of Europe could 
not therefore be given. Such a work, 'without speaking 
of its magnitude, would be embarrassing even for English 
and American jurists. The author had not the benefit of 
access to any large library before the first appearance of this 
book. At that time Robinson's Reports could not be met 
with in the south of Russia, and were to be studied only in 
Pritchard's Admiralty Digest. The same difficulties, of a 
purely local character, prevented the author from consulting 
voluminous reports of prize cases published in France and in 
the United States of America. He felt still more this defi- 
ciency of original information with reference to other coun- 
tries. But the scarcity of materials did not discourage him 
from pursuing his researches. He thought that the careful 
study of legislation, as well as of the works pubUshed by 
foreign jurists on the subject, enabled him sufficiently to 
appreciate the general spirit of European prize law, and to 
point out its historical modifications. If he has failed in 
this, competent critics will correct his opinions. It must be 
added, that the Russian prize practice is not included in this 
treatise for a very simple reason, — regular Admiralty Courts 
never having existed in Russia. The duties of such tribunals 
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were discharged by temporary commissions, whose reports 
have not been published. The author, however, thinks that 
in his country prize commissions hardly enjoyed a very ex- 
tensive jurisdiction ; at least it appears from Russian law that, 
with reference to neutrals, they were bound to follow treaties, 
and to submit every doubtful case to the approval of the 
Minister of Marine.* As to the captures made upon the 
enemy, they were usually considered the property of the 
crown. To cruisers, the Russian government ; according to 
the general rule, gave nothing but prize rewards. Another 
interesting fact to be noticed here relates to privateering; this 
institution never seems to have flourished in Russia, the very 
language of the country has no term corresponding to it. It 
is true that John the Terrible, Peter the Great, and Catherine 
II. distributed in some of their wars "letters of marque" to 
foreigners, but the Russians themselves, so far as the author 
knows, never took part in any .expedition for the purpose of 
making prizes. Even in 1812, when the merchants of Odessa 
and Taganrog (for the most part naturalized Greeks or 
Italians) applied to the government for commissions to arm 
ships against the French, this request was formally rejected. 
3. Special works or dissertations on privateering and prize 
laws. The most important of this description was published by 
Professor T. F. Martens in 1795, under the title "Essai con- 
cernant les armateurs, les prises et surtout les reprises." It is 
still considered as a classical work and of great authority on 
the subject. But with all due' deference to this eminent man, 
we may be allowed to state that his work, being purely dog- 
matical, contains only an excellent arrangement of the inter- 
national law of his time. As to the history of privateering. 
Martens has given but a brief sketch, added to which, his 
attention being directed principally to re-captures, the other 
questions of prize law are treated by him as secondary. It is 
evident, then, that the valuable essay of Martens has afforded 

• See Minutes of the Proceedings of a Committee appointed for the prepa- 
ration of a Maritime Code (1850), p. 33, and Art. 946 of the Russian Code, 
vol. ii. 
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to the author of this book less assistance than might have 
been expected. The same may be said of the two articles on 
privateering, published by Kaltenborn in " Biilau's Jahr- 
biicher der Geschichte" (1849), and compiled chiefly from 
Martens. 

As to Wheaton's Digest of the Law of Maritime Captures, 
(New York, 1815), it was known to the author only from 
reviews and the latter works of this American diplomatist; 
its contents also appear to be dogmatical. The author ac- 
knowledges himself to be more indebted for historical facts 
and critical suggestions to other eminent jurists of the present 
century. Here, namely, may be mentioned the excellent 
article on Maritime International Law by the late Professor 
Wurm (Rotteck's Staats Lexicon, 13 ; Zeitschrift fUr der 
gesammte Staatswissenschaft 1851-52), as well as the larger 
works of Reddie and Ortolan upon the same subject. 

4. Treatises and pamphlets on belligerents and neutral 
rights. A description of all the publications of this kind 
would be fatiguing to the reader. A long series of them 
has appeared in England, France, Germany and other 
countries of Europe since the middle of the 18th century ; 
they must be used, however, with great caution. There is 
no branch of international jurisprudence on which so much 
has been written, but the very abundance of such works 
proves httle, if anything, in their favour; on the contrary, 
it may be alleged as an instance of their insufliciency for 
solving the important questions connected with the subject. 
In fact, the authors to whom we here allude seldom take an 
impartial view of the subject, and are much inclined to 
exaggeration; almost every one of them stands up for his 
favourite theory, or considers himself to be the champion of 
his country. Some lawyers, indeed, may be reproached with 
distorting historical facts. Only in our time has the question 
of belligerent and neutral rights been approached by a few 
distinguished authors with a sincere desire of arriving at the 
truth. At the same time, however, that the author gives 
them full credit for extensive researches and great erudition. 
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he has followed his own path of inquiry^ and, as the reader 
will see, comes to some independent conclusions as to what 
international law should be. 

It now only remains to add a few observations concerning 
the plan of the present work. It is divided into five chapters 
or periods. The author has adopted this division for the pur- 
pose of making it correspond to the successive modifications 
of the law of maritime capture with reference to neutral 
commerce. In fact, the conduct of privateers and prize courts 
towards neutrals was not so uniform as towards enemies, but 
greatly varied under the influence of international policy. 
Thus, when belligerents had the ascendancy, or were allowed 
without opposition to pursue their selfish views, this legal 
piracy tended to increase ; at other times, on the contrary, it 
was interfered with, or held in check by the coalition of neutral 
powers. As long as this conflict lasted, the parties were 
seldom inclined to adopt a general rule (mutuo consensu), 
or to come to an equitable arrangement; each of them had 
its temporary triumphs and defeats, the effects of which pre- 
vented the natural growth of milder customs in maritime 
warfare. However that may be, these periodical revolutions 
and re-actions have afforded some kind of data for prize 
law ; the author has tried to record them faithfully in this 
treatise. 

In order to enable the reader to catch the distinctive fea- 
tures of the principal historical epochs, it will not be out of 
place to give a short summary of the work. 

1. The first period, beginning with the Middle Ages, termi- 
nates with the 16th century. Neutral commerce had not 
then attained any great proportions, and was lefb to the mercy 
of belligerents by the Consolato del Mare. The more im- 
portant facts to be observed relate to the origin of privateer- 
ing, which first showed itself in the south of Europe at the 
close of the 14th century, and, although in the course of 200 
years it extensively prevailed, it was, even to the end of that 
period, chiefly directed against the enemy. 

2. The second period was replete with innovations. A 
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great impulse was given to them in some countries of Europe 
by the establishment of a regular navy, and by the decrees of 
belligerents abrogating or modifying the rules of the Con- 
solato del Mare, whilst, on the other hand, neutral commerce 
about that time very considerably extended its operations. 
Under these circumstances it became necessary to devise 
new principles of public law, for securing the free intercourse 
of nations in maritime war. But all the efforts of the states- 
men of the 18th century, for reconciling the interests of 
belligerents and neutrals, seem to have been tried in vain. In 
pursuing their own selfish or contradictory policy, govern- 
ments were not yet prepared to concede equal rights to each 
other. Holland only succeeded in protecting her merchant 
ships from capture, by the grant of privileges from, or entering 
into treaty with, other powers, whilst the efforts of Sweden 
and Denmark for the like purposes were ineffectual. At the 
close of this period the principal powers of Europe adopted 
the immunity of enemy's cargo on board neutral ships ; at 
least such a rule of reciprocity was established between 
England, Holland and France. The treaty of Utrecht con- 
tains also some few provisions against the violence of priva- 
teers and the abuses of power in prize courts. 

3. The results obtained for international law in the course of 
the next eighty years (1713—93) were of greater importance. 
The principal event of that period is the celebrated coalition 
for the purpose of protecting universal commerce against 
belligerents, formed by Russia under the name of " the armed 
neutrality." This great league was first formed in 1780, and 
being supported by public opinion was effectual in mitigating 
the cruelty of the American war, while at the same time new 
principles of a general maritime code were introduced, and 
partially enforced. Their final adoption, however, was un- 
fortunately frustrated by the opposition of England, and the 
breaking out of the French Revolution. 

4. This short period (1793 — 1815) may be termed re-ac- 
tionary, owing to the great political convulsions of Europe. 
During that eventful time the barbarous customs of the 
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Middle Ages were revived, and international law seemed to be 
disregarded or superseded by arbitrary power. The contest 
between England and France at length assumed so violent a 
character that they did not hesitate to destroy neutral rights, 
by prohibiting to all nations intercourse with the enemy. 
The commercial inquisition established by Napoleon, under 
the name of the " continental system," was maintained with 
unabated rigour. England opposed it with the doctrine of 
" paper blockade" and general reprisals. This unnatural 
condition of society of course could not long continue, and 
having brought on a general European war terminated in the 
fall of the French empire. 

6. With the Congress of Vienna came the period of repose. 
It might then have been reasonably expected that the leading 
powers of the coalition against France would have directed 
the attention of the Congress to maritime international law, 
but this was not the case. The question of neutral rights, 
which had already occasioned so much violence and blood- 
shed in former times, was once more postponed and left to 
uncertain futurity. Happily, notwithstanding that omission, 
the principles of the armed neutrality almost spontaneously 
revived, for subsequent treaties, and the very decrees of bel- 
ligerents, seem constantly to prove this ; while, at the same 
time, privateering as well as the rules of the Consolato del 
Mare were abandoned. But the most interesting feature of 
this period is, its tendency to diminish the number of cap- 
tures. Here we discover the indications of a most important 
improvement in international law, which we may hope will be 
completed in the course of the present or next generation. 

After having given this summary of the work, the author 
begs to state that he has endeavoured to make the subject 
intelligible to the general reader. In his opinion, international 
questions do not belong to the exclusive domain of lawyers, 
but ought to be understood by society at large, whose inte- 
rests consist in forming an independent judgment of their own 
affairs. It is true that jurisprudence has its niceties and tech- 
nicalities, but it depends very much on its professors to 
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explain their meaning by the use of clear and intelligible terms. 
Having done his utmost to accomplish this, the author can- 
not but regret that his work necessarily abounds with re- 
ferences. The subject being by its very nature rather intri- 
cate, it was impossible to omit the consideration of its disputed 
points. A detailed account, however, of all the historical facts 
and documents relative to neutral rights would have made 
the work too voluminous. The author has adopted an inter- 
mediate course, and only introduced into the text the prin- 
cipal results of his inquiry, inserting in the notes references to 
documents and matters of controversy. 



Kharkov, \^ Nov. 1866. 
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PERIOD I. 

From the Twelfth to the End of the Sixteenth 
Century. 

European society, as established under the feudal system, 
hardly imposed any restraint upon the violence of individuals. 
Every free man at that time claimed the right to redress his 
own wrongs, the law never interfering between contending 
parties. Governments, imperfectly established, were too weak 
to repress internal feuds, and seemed ready to dissolve into 
general anarchy. Nothing but the moral influence of the 
Church, and the feelings inspired by chivalry, checked the 
rapacity of the upper classes and alleviated the sufferings of 
the lower. Whilst political communities were in such a 
chaotic state, international relations were very limited. Even 
in the time of peace the condition of a stranger in a foreign 
land was very precarious : he was almost unprotected in his 
person and property. Every individual assumed the right, on 
the merest pretext of injury, "currere super malefactorem, 
donee plenarie fuerit emendatum." In these troublous ages, 
however, continued peace was a rare phenomenon, and war 
scarcely ever ceased. In the absence of a standing army, re- 
course was had to mercenary troops, feudal militia and un- 
trained masses. Disregarding discipline, insensible of the 
advantages of union by the appointment of a commander-in- 
chief, belligerents gave full freedom to every individual to fall 
on the enemy (courir siis aux ennemis) and to plunder him 
without mercy. 

Several centuries elapsed before governments, by the re- 
pression of anarchy, became independent political bodies. 
The gradual decline of the feudal system introduced a new 
order of things into Western Europe: supreme power ob- 

c* 
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tained the ascendancy over private individuals ; militia and 
condottieri were superseded by standing armies, and inter- 
national relations assumed a more regular shape. 

Governments, having established their power on land, met 
with more difficulty in repressing anarchy and in maintaining 
the authority of law at sea. During the prevalence of feudal 
disorders, piracy was carried on by companies, and increased 
to a great extent. Finding that society cast no reproach upon 
this occupation, but considered it honourable, the members of 
these associations were prepared rather to die than relinquish 
their pursuit. The bold piratical chiefs spread terror on the 
coasts and in the adjacent towns. Powerful sovereigns dared 
not attempt to extirpate them, and were satisfied if they could 
only repel their fierce attacks. The energetic protests of the 
Catholic Church, the coalitions of the Italian republics and 
of the Hanseatic Towns were equally unsuccessful against 
piracy (a). Governments, having no efficient navy of their 
own, could not afford protection to the navigation and com- 
merce of their subjects, and the greatest violence pervaded 
every sea. Each individual was his own legislator and judge 
in all questions relating to prize law, levying war or remaining 
at peace as best suited his purposes. 

As long as this state of things continued, merchants dared 
not singly undertake distant voyages, but generally formed 
societies for mutual protection, and, selecting a commander, 
bestowed upon him full power to decide any disputes which 
might arise among themselves (i). They soon naturally 

(a) In Italy, although temporary coalitions against pirates occur very often, 
yet commercial rivalry and continual wars between republics were so favourable 
to piratical societies, that in the very middle of the 13th century they esta- 
blished themselves even in the immediate vicinity of Venice, on the shores 
of Dalmatia. Dumont, i. 1, 209; Raumer, Hohenst. v. 406 (1 Ausg.). The 
attempts of the Hanse to suppress pirates in the Baltic and German seas 
were repeated with greater energy. See Sartorius, Urkundliche Geschichte des 
Ursprungs der Hansa, herausg. von Lappenberg, 1830, ii. 174, 186, 238, 
247, 329, 330, 359, 375, 480. However, neither the Italian republics nor 
the Hanse towns succeeded in obtaining their object. 

(6) These voyages were called in the Middle Ages sqfety voyages (Voyages de 
conserve) ; we meet with mention of them in the 6tb century. Pardettug, 
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ceased to confine themselves to defensive measures, and be» 
came aggressors ; they undertook, also, expeditions for the 
special purpose of repressing piracy (c). The desire of 
plunder, and the passion for adventure, induced many enter- 
prising men to devote their lives to this exciting pursuit ; but 
traversing every sea without the restraint of law, they in their 
turn, as if by a sort of infection, acquired habits of plunder, 
became dangerous to the public peace, and turned their arms 
even against their own countrymen. 

Such was the insecurity of navigation during the time of 
peace. In maritime war, according to the custom of the 
Middle Ages, as we have said, every individual might fit out 
ships against the enemy (faire la course), capture prizes and 
dispose of them at his pleasure. Governments not only did 
not prevent, but encouraged these practices, because, in the 
absence of a regular navy, they were obliged at the com- 
mencement of war to provide themselves with ships, either 
bought or hired of private individuals. These corsairs or 
freebooters, being the chief instruments of war and totally 
independent of the maritime authorities, could scarcely be 
distinguished from piratical bands {d). The annals of the 

Collection des Lois Maritimes, ii. cxxii. Beginning with the llth and 12th 
centuries, they came into general use, as is seen in maritime laws. See 
Pardeasus, Collection, i. 141, 222 ; ii. 98 ; iii. 21, 192, 304. 

(c) In ** Saxo Grammaticus ** we meet with a curious account of one of 
these companies, founded in the 12th century at Roskilde, for the purpose 
of carrying on war with pirates. Eo tempore propter incursus, qui a mari- 
timis crebri prsedonibus edebantur, apud Roskildiam, Wethemanno auctore, 
piratica coepit, cujus hsec disciplina, hi mores fuere. Navigia piratse magis 
idonea sibi visa absque possessoris permissu assumendi potestatem habebant, 
octav& acquisitorum parte naulum daturi .... Crebrum iis cum hoste certa- 
men, sed ubique facilis ac psene incruenta victoria fuit Prsedam ex equo par- 

tiebantur, nee major gubernatoribus portio, quam privati remigis erat 

Stipendiis defecti, impensas a civibus contrahebant, prsemii loco prsedse dimi- 
dium recepturis. Hie piraticse cultus, ut dixi, Roskildiae cceptus ab urbis 
gremio etiam ad agrestes manavit, ab omni fere Scandiuavise parte subsidia 
mutuatus. Enim vero angustus primum et tenuis magna brevi incrementa con- 
traxit. Sed neque ante redditam terris pacem ulla ex parte remissior fuit 
Sax. Gram. Hist. ed. MuUer, 1839, ii. 687. 

(d) The treaties and laws of the Middle Ages called them by the same 
name by which they designated sea-robbers : ** Piratse, prsedones, corsarii, qui 

C2 
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12th and 13th centuries abound with accounts of the daring 
deeds in war of these enterprising men. They undertook ex- 
peditions, and made descents on the coasts, setting fire to 
the towns. It was not to be expected that corsairs would 
observe treaties or pay regard to allies ; they attacked the 
first ship they met with, threw the crew overboard, and car- 
ried off the cargo {e). The belligerents, impelled by a desire 
to prohibit all commerce with the enemy, sanctioned these 
proceedings (/). In the Consolato del Mare, a collection of 
maritime customs compiled during the Middle Ages, we see 
reflected the anarchical mode of carrying on warfare. The 
corsairs were released from all responsibility; the right of 
plunder was left to the discretion of their commander. Hav- 
ing fallen in with an enemy's ship, every one knew what to 
do with it ; hence, in such a case, it was useless to prescribe 
laws. But being less able to restrain the cruelty of the 
belligerents, the Consolato endeavoured at least to save neutral 
property from corsairs, and for this purpose laid down the fol- 
lowing rules : — 

1. If a captured ship belonged to friends, but the cargo 
was the property of the enemy, the merchant was bound to 
deliver up to the commander the enemy's goods, or forward 
them according to his order to a place of safety. The com- 
mander, however, paid him the freight, according to the re- 
gister, the evidence of the crew, or the market price. 

2. If the owners of the ship asserted that the goods were 

piraticam exercent, &c." Robinson, Collectanea Maritima (Lond. 1801), p. 22, 
not. ; Ducange, Glossarium Latinitatis, voce corsarius, pirata. 

(e) Matth, Par, a. 1242, 1254, 1264. In illo tempore non erat rex, neque 
lex nautis posita, sed quod quisque rapere vel ferre valebat, hoc suum esse 
dicebat. Pardessus, Coll. 4, 195. Almost all the nations of Western Europe 
made use of corsairs in the time of naval wars, as is seen in the annals of the 
Middle Ages. Pardessus, Coll. ii. xlv, xlix, cxx; iii. Ixxxi, 12 ; v. 393 ; Air- 
toriuSf Urk. Gesch. i. 274, note 1. 

(/) Reddie, Historical and Critical Researches (Lond. 1844-5), i. 167. Thus 
at the time of the war between England and Spain, 1294, the Portuguese 
were forbidden to lade Spanish goods on board their ships. Rymer, ii. 632. 
See also Robinson, 159. Generally speaking, very few treaties permit neutral 
trade. 
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their own property, the commander had to refer to the 
register, and, in the absence of any register, to the testimony 
of the crew on oath, and, if satisfied, to restore the cargo. 

3. If the whole or greater part of the cargo belonged to 
the enemy, and the person in command of the captured ship 
refused to convey it to a place of safety, the commander of 
the corsair might sink the ship, being only bound to save the 
crew. The law in this case wholly disregarded the com- 
plaints of the party whose property had been seized. 

4. If a captured ship belonged to an enemy, but the cargo 
to neutrals, the latter could ransom the ship from the corsair, 
but failing to do so, the corsair not only was empowered to 
seize his lawful prize, but was also entitled to freight for the 
conveyance of the goods, and was freed from all responsibility 
to the neutrals for any damage their goods might sustain, as 
this was owing to their unwillingness to enter into an arrange- 
ment and pay the sum demanded by the corsair (g). 

In this manner did this celebrated compilation define the 
mutual rights of belligerents and neutrals. If the above cited 
principles be carefully and impartially analyzed, it cannot be 
denied that the Consolato makes a vigorous effort to establish 
order at sea, and that the idea of neutrality is more clearly 
expressed in it, than in any other legislative document of that 
period ; but, on the other hand, it is diflScult to concur in 
opinion with the English jurists, who find in these laws im- 
mutable principles of neutrality. The Consolato, as we see, 
subjects neutrals to the authority of the commander of the 
corsairs, and, while admonishing him not to behave towards 
them in a proud or arrogant manner, at the same time releases 
him from surveillance of any kind. We search here in vain 
for any traces of regular prize jurisprudence. The corsair is 
considered as an irresponsible organ of the belligerent party, 
and the final acquisition of property in captures depends only 
on his bringing in the ship safely to some port of his own 
country. To speak more accurately, according to the rules 

{g') Consolato del Mare, ch. 158—9, 231 {Pardessus), iv. 208, 803. See 
Wheaton, Uistoirc, i. 72—78. (2aie Ed. Leipz. 1816.) 
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of the Consolato, the chief commander of the corsairs^ or the 
admiral, was the prize judge. He decided the fate of the 
ship, and from his decision there was no appeal. Nay, 
farther, when a ship was sent out armed, the authorities of 
the coast did not interfere in the expedition (A). It is evident, 
therefore, that the Consolato del Mare gives to the com- 
mander of the corsairs a decided advantage over the neutral 
merchant, and leaves international commerce very inade- 
quately protected. The ineflSciency of these rules of the 
Consolato is attested by historical facts ; that compilation, as 
Pardessus proves (i), being the product of the autonomy or 
self-legislation of the Middle Ages, but not of political autho- 
rity. It served only as a guide for settling disputes amongst 
merchants, and principally contains the customs of private 
commercial confederacies. With respect to the few pro- 
visions which touch upon international relations, they were 
only applicable so long as maritime wars retained their 
savage and irregular character, whilst neutrals were ignorant 
of their respective rights and unable to defend themselves 
against belligerents. 

Society continued in this disordered state for many ages. 
Constituted authority, being insufficient to repress the anarchy 
at once, proceeded with caution, indirectly but continuously. 
First of all it was necessary to put an end to private feuds^ as 
they caused considerable disturbance to international tran- 
quillity; therefore, in the I3th century, governments found it 
necessary, when entering upon treaties of peace, to appoint 
from each contracting party special mediators (conservatores 
pacis), to whom they referred mutual complaints and the deci- 
sion of their differences. The injured party was only entitled 

(A) ConsolatOf ch. 245 {Pardessus, ii. 340-1). The so-called bans homens (prud* 
bommes), to whom the Consolato advises application to be made in order not 
to sin before Ood and man, cannot be considered as prize courts in our sense 
of the word ; they serve only as mediators between seamen and determine the 
rewards to be paid for the rescnn of sliips from the hands of the enemy. Pardessus, 
ii. 339. 

(t) See tbe introduction to the 2nd volume of the Collection of Maritime 
Laws. 
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to redress his own wrongs, when justice was denied him, or 
when the other state rejected the decision of the arbitrators. 
In these cases private persons obtained special patents (lettres 
de marque ou de represailles), which were granted hi the 14th 
century by local authority, and in the 15th century by the 
supreme government (ft). Having enforced the observance 
of treaties of peace, governments began to exert themselves 
for the establishment of order, even during war. Corsairs, 
however, taking advantage of their independence, were un- 
willing to submit to these regulations ; they did not always 
distinguish between friends and foes, and became more and 
more dangerous to the peace of the world. Incessant com- 
plaints were made against them, not only by neutral mer- 
chants, but by their own fellow citizens. To satisfy the 
injured and to pursue the guilty was a matter of difficulty, 
as long as each subject might with impunity arm vessels and 
make prizes (Z). This was the reason why governments found 
it necessary to put a restraint upon the independence of 
corsairs, and to subject them to supervision. In fact, by the 
end of the Middle Ages the authority of the royal admiral 
was extended over every vessel, and in maritime towns prize 
courts were established. This remarkable improvement in 
the customs of maritime warfare was made in some states 
earlier, in others later. We consider it necessary to trace it 
in the history of Europe {ni), and will endeavour to do so as 
far as our materials will admit. Unfortunately the origin of 
privateering is still obscure ; the documents relating to it are 
dispersed in the archives of different states. 

(Ar) For the details see Martens, Essai, sect. 4 ; Kaltenborn, Geschichte der 
Kaperei (Biilau, Jahrbiicher, 1849, s. 104) ; Putter, Beitrage, 151 ; Wheat on, 
Histoire, i. 82, 83. In England, as appears from acts of parliament, even in 
the year 1353, letters of marque were granted by the king; on the contrary, 
in France this reform was not entirely completed before the year 1485. 

(I) Dumont, i. ii, 63, 95 ; Pardessus, Coll. v. 468, note. 

(m) The origin of privateering has been generally little investigated. Martens 
expounds it very briefly, Essai, § 5, 6 ; Kaltenborn adds nothing to the re- 
searches made by Martens. Taking advantage of the documents which a e 
published by Raumer, Robinson, and Sartorius, we have endeavoured to clear 
up the question to a certain extent 
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The first instances of privateering are observable in the 
countries bordering on the Mediterranean. We see that in 
the year 1288, the king Alphonso III. directed the maritime 
cities to take security from the corsairs, that they would 
not plunder their fellow countrymen, and that they would 
not attack the enemy during the time of truce, or in a neutral 
port. It was also imposed as a duty upon every privateer 
to bring his prizes to the port from which he had sailed. If 
it appeared that the ship or cargo were captured illegally, 
the court was bound to restore them to the former owners. 
The king forbade any functionary to take part in the arma- 
ment of ships, or in the expeditions of privateers (n). In the 
14th century, as is evident from documents still in existence, 
privateering had already attained in Arragon and Catalonia 
extensive proportions, and become the business of special 
companies. The government frequently supplied corsairs with 
ships, provisions, &c., and granted them various privileges, 
in return for which they were to bring into the treasury a 
certain per-centage of the prizes they made (o). On the other 
hand, the corsairs, who fitted out ships on their own account, 
were left in full possession of their captures (p), and were not 

(n) The statute of Alphonso III. is the oldest legal enactment respecting 
privateers; it is printed in Pardessus (Coll. v. 349). Capmany quotes also one 
document, from which it is evident that corsairs were bound to deliver to the 
king part of their booty, leaving them entirely independent in other respects. 
Pardessus, v. 895, n. 4. 

(o) Some regulations of a similar kind are mentioned by Capmany and 
Pardessus. Amongst them are some remarkable privileges granted by Alphonso 
III. to a privateering company, established upon occasion of a war with the 
Genoese. The king granted to them ships, and only required that the pri- 
vateers should not break the truce nor disturb neutral merchants. Retinemus 
tamen et inhibemus expresse firmiterque prsecipimus ne personis, terris aut 
bonis quibuscunque aut quorumcunque, qui in pace vel in treug^ nobiscum 
fuerint . . . aliquod damnum, offensa &c. quomodo libet inferantur. Par' 
dessus, V. 303. 

(p) The compilation of customs, according to which prizes were divided, 
has reached us as a supplement to the Consolato, and contains thirty-seven 
chapters. According to the opinion of Pardessus it was made in the begin-^ 
ning of the 14th century. Before his time it was considered to be an in- 
tegral part of the Consolato, but Pardessus has proved that it was inserted here 
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subjected to the interference of goverament until the year 
1356(9). 

About the same time privateers appear in the Italian cities, 
first at Pisa in the year 1298, then at Genoa 1316, and at last 
at Sassari in the year 1319 (r). The government placed them 
under the control of the municipal authorities. However in 
the kingdom of the Two Sicilies, privateers formed a separate 
corporation with a president at their head (1399). They de- 
posited with him as security, " de non ofFendendo fideles, 
truegatos et amicos," a certain sum of money, and were 
bound to give him a per-centage upon their captures. Prize 
causes were directed to be decided under the supreme authority 
of the admiral in a special court formed of a vice-admiral, 
assessors and notaries (s). 

In the course of the 14th century almost all the states of 
Southern Europe endeavoured to suppress anarchy in mari- 
time warfare, and for that purpose deprived corsairs of their 
former independence; the same improvements were gradually 
introduced on the coasts of the North and Baltic seas, not- 
withstanding the anarchy which prevailed there, and the ob- 
stinacy with which corsairs, availing themselves of the* 
dissensions between neighbouring countries, defended that 
independence. The first attempt to check them is noticed in 
Flanders, at the beginning of the war with the Frisians 
(1327—1347). Each privateer was required to have a com- 
mission and to acknowledge the authority of the admiral ; to 

by accident, and has not any direct connection with this remarkable document 
of maritime jurisprudence. Pardessus, v. 396 — 432. 

{q) This is evident from the decrees of Peter III., king of Arragon (Par' 
dessus, V. 465 — 472), according to which all privateers were bound to give 
security and to pledge themselves by oath to observe the law. 

(r) The ordinances on privateers issued by these cities are almost exactly 
alike (see them in Pardessus, iv. 440, 586; v. 282). The decree of Pisa for 
the first time requires patents or charters (breve curiae maris). 

(») Pardessus, v. 267. The law does not say by what rules they ought to 
be guided. Probably about the same time were published in Venice the first 
ordinances about privateering and prize jurisdiction, but I have not had an 
opportunity of meeting with them in any collection of maritime laws accessible 
to me. 
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whom neutral merchants might address their complaints (0. 
But it is probable that these laws were for a time without 
much effect. 

Nowhere did private maritime war prevail to such an ex- 
tent as between England and France. The perpetual rivalry 
of these nations, and the feudal dissensions of the time, 
afforded the corsairs full scope for their operations. They 
dispersed themselves along all the neighbouring coasts, and, 
regardless of truces, carried on unceasing depredation. The 
commerce of the Hanse Towns suffered particularly at their 
hands. As long as each vassal of note had his fleet, his "cus- 
todes maritimos," the government could not put a stop to 
violence at sea and protect merchants. It was only in the 
year 1373 that the French king, Charles V., created an ad- 
miral for the whole kingdom, and reserved for his decision 
all prize cases. The admiral was bound to grant to the pri- 
vateers letters of marque, and to administer to them an oath 
for the observance of the law. Besides this, they were for- 
bidden to dispose at their own pleasure of their captures, but 
it was enjoined on them to bring in untouched (avant que 
•nuUe chose se descende) every prize, in order that an investi- 
gation might be made whether it was really taken from the 
enemy (u). Severe punishments were ordained for conceal- 
ment of a prize, and for plundering or ill-treating a neutral 
crew. In case of unjust seizure compensation was awarded. 

(t) The documents referring to the history of privateering in Flanders are 
met with in the collection of Schwartzenberg, Groot Placcat and Charter Boek 
Van Vriesland, Leenwarden, 1769, pp. 180, 203, 261—9, 318, 351. See also 
Wurm on " Maritime Prizes" in the Staatslexicon, xiii. 139 (2 Ausg. Altona, 
184.3). 

. (u) Et par bonne et meure deliberation il regardera par la conscience ou 
contention les depositions d'iceux preneurs ainsi faite en secret, ou par la veuc 
des dites prinses, 8*il y a vraie apparence qu'elles fuissent de nos ennemis. 
At all events the admiral was bound to deliver the prize to the privateers after 
the inventory was made, in case of the appearance to the suit of the neutral 
merchant ; this ordonnance was by mistake formerly referred to the year 1400, 
that is, to the time of the reign of Charles Vf. ( Robinson, CoW. Mar. p. 75; 
Martens, Essai, p. 33), but Pardcssus has undoubtedly proved that it was issued 
by Ch.uks V. Coll. iv. 22*. 
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But before the 15th century there was hardly any active sur- 
veillance over privateers, except that of the " conservatores 
pacis" (r). In the year 1 426, Henry VI. transferred to the 
privy council, the chancellor and admiral, or his lieutenant, 
the prize jurisdiction (x). 

The Uanse Towns did not so soon succeed in putting an 
end to the independence of corsairs, although in the middle 
of the 14th century (1362—64), by the recesses or ordon- 
nances of the confederation, it was ordained, that, in conse- 
quence of a war with Denmark, letters patent should be 
delivered to each privateer, and a sum of money required 
from him as security or bail, yet these arrangements did not 
effect their purpose (y). In the year 1377, there appeared 
in the Baltic sea a piratical company of a formidable descrip- 
tion, to the great detriment of commerce. Instead of direct- 
ing all their foi*ces against these freebooters, Rostok and 
Wismar, having taken part m the war between Margaret 

(v) See for example the truce between England and Brittany in the year 
1413, and the acts of parliament in the year 1414. Dumont, ii. 234; Martens, 
Essai, p. 33, 34. 

(x) Robinson, Coll. Mar. 95, not. However, in the opinion of some English 
jurists (see Pritcfiard's Admiralty Digest, pref, vi, vii, Lond. 1847), there ex- 
isted in the time of Edward III. an admiralty court for the determination of 
maritime causes. Pardessus refers its foundation to the time of Edward 1. (ColL 
iv. 195). It cannot, indeed, be historically proved that this court had jurisdic- 
tion over privateers. The royal admiral, as is seen from the old collection of 
English customs (the Black Book of the Admiralty), divided the prizes only 
among ships of war. 

(y) Recesses of the Hanse Towns, 1362-63-64, are inserted in Sartorius 
(Urk. Gesch. des Urspr. der Hansa, ii. 503, 533, 542), of wliich the last is par- 
ticularly remarkable. " Item concordatum est, quod quicunque voluerit veli- 
ficare sub eventu propria ad invadendum hostiliter regnum Dacise, ille si habuerit 
tanta bona immobilia in civitate, ex cujus portu velificare voluerit, dicere debet 
hoc coram consilio hujusmodi civitatis, quod amicisnon debet inferre nocumenta, 
sed solum inimicis; extunc dabuntur sibi litera aper/^ illius civitatis, quod 
fecerit hujusmodi certificationem bonis suis et quod promoveatur et non impe- 
diatur in quemcunque etiam portum cujuscunque civitatis ipsum contingat per- 
venire; si autem non habuerit bona tanti valoris, ponct fidojussoros, quod si 
d.impna per eum alicui mercatori amico inferrcntnr, qnod rofimdi dfO^mt per 
eundem, vel fidejussores, aut bona sua." Besides this, privateers were forbidden 
to supply the enemy with arms and provisions. 
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and Albert of Mecklenburgh, pretender to the Swedish 
throne, opened their ports to them, gave them commissions 
(Raubbriefe, Stehlbriefe), and employed them against Den- 
mark and Norway. Afterwards, when Margaret besieged 
Stockholm, the pirates were enjoined to furnish her army 
with provisions; hence they received the appellation of 
Vitalien (Victualien) Briider. These plunderers made no 
distinction between friends and foes, but attacked indiscrimi- 
nately every merchant ship, and declared war against all the 
commercial world (ar). The Hanse Towns soon saw their 
mistake, but it was too late to rectify it. The number of the 
piratical ships increased every year, and the whole of the 
squadrons were directed against the inhabitants of the sea 
coasts of Lapland, Esthonia, Prussia, and Pomerania. Their 
place of rendezvous was Gothland, where they brought their 
captures. Neutral merchants, after sustaining great losses, 
sought satisfaction, but their demands and complaints were 
disregarded. The Hanse Towns themselves were obliged to 
discontinue their foreign trade. At last, in the year 1395, 
the governments on the coast of the Baltic concluded peace, 
and agreed to act with united forces against the pirates. 
Unhappily the dissensions and rivalry of the confederation 
soon checked their progress. The pirates, escaping from one 
place to another, at the first news of war hastened to offer 
their services to either of the belligerent parties. In order 
entirely to get rid of these corsairs, the Grand Master of the 
German order of chivalry even undertook an expedition 
against Gothland (1397). The greater part of the pirates 
escaped from him, and retired to the coast of the German 
ocean. From that time Eastern Friesland became their 
haunt, that same territory which, at the end of the 14th and 
beginning of the 15th century, was the theatre of cruel wars 
between the owners of the coast. In the year 1416, the 
Vitalien Briider re-appeared in the Baltic, and took part in 
the war between the Duke of Schleswig and the Danish king 

(«) They also called themselves the friends of God and enemies of all die 
world J ** Gottes Freuiide und aller Welt Feinde." 
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Eric VII. In 1426, they received commissions from the 
Hanse Towns themselves, which up to this time had endea- 
voured to suppress them; and only seven years later (1433), 
after an obstinate struggle with almost all the states of the 
Baltic coast, they disappeared altogether (a). 

At a much later period decrees respecting privateers were 
published in the Netherlands. Here, apparently, the corsairs 
retained their independence up to the time of Maximilian, 
who in 1487 established an admiralty, and forbade that any 
ships should be fitted out by individuals without the sanction 
of government. This statute was confirmed by Charles V., 
with some additional articles (b). 

In this way, at the close of the 15th century, maritime 
wars gradually assumed in Europe a different phase. Instead 
of independent corsairs, we find privateers established under 
the authority of government, and controlled by prize courts 
appointed for that purpose. In order to give the last blow to 
anarchy, governments introduced into treaties of peace and 
commerce the following rules: — 1st. That every armed ship, 
prior to sailing, should deposit, as security for good behaviour, 
a certain sum of money. 2nd. That privateers should be 
bound always to bring their prizes into the port whence they 
had sailed. 3rd. That no one should deal with a capture or 
treat it as a legal prize, until it had been declared to be such 
by a judicial sentence (c). Since that time all prize causes 
have been regularly adjudged in the admiralty court, now the 
** forum competens " for neutrals. Independent nations, how- 
ever, did not submit unconditionally to this jurisdiction of the 

(a) A curious account of this savage horde may be found in the historical 
almanack of Raumer (1841, s. 1 — 159). Their internal organization is little 
known to us ; we only know that the Vitalien Briider divided their prizes into 
equal shares, whence their name Liekeiideler (Gleichtheiler) is derived. 

(6) PardessuSf p. 18 ; Pardessus, Coll. iv. 13, 14 ; Wheaton's Histoire, i. 77. 
In the decrees of Charles V., 1549, privateers were for the first time forbidden 
to take commissions from both belligerent powers: for later regulations see 
Martenst Essai, s. 14. 

(c) See DumonVi Coll. vols. 3 & 4. All these treaties agree in fundamental 
principles, and are directed to the putting an end to plunder and the checking 
of violent conduct at sea. 
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belligerent parties. Already, at the end of the 15th century, 
we find clauses in treaties, in which neutral governments 
adopt measures for the protection of their subjects against 
partiality in prize judges, and make provision against pro- 
crastination in the conduct of the suit (d). The behaviour of 
privateers with regard to neutrals was also more strictly regu- 
lated and the definition of war contraband was more clearly 
laid down. Instead of the arbitrary search of the ship, a 
statement on oath of the master and crew, or a verbal declara- 
tion of the ownership of the cargo, was received ; for this, 
from the 16th century, was substituted an inspection of the 
ship's papers (e). The Hanse Towns demanded still greater 
privileges for their commerce from belligerents ; they were 
the zealous defenders of the freedom of the neutral flag and 
cargo, and during the height of their power succeeded in 
securing it by supplying their merchants with convoys (y). 
But in the year 1497, when their power declined, these privi- 
leges were set aside. The belligerents continued to follow 
the principles of the Consolato del Mare with regard to 
enemy's cargo on board neutral ships; some even declared 
as legal prize neutral goods on board enemy ships. 

(d) Ab far as we know, France and England directed their attention to this 
subject before any other nation of Europe. The treaty concluded between 
Charles VIII. and Henry the VI. {Dumont, iii. 2, 376; Robinson, Coll. 83; 
requires prize courts to decide cases within the term of one year, " tam super 
damnis et spoliationibus, quam interesse partium." The injured party was 
entitled to appeal to the Privy Council (ad supremum concilium Principis), 
which also revised the case in the course of six months. Before appeal a certain 
sum should be deposited on both sides as security for costs. These rules 
(salubria statuta) were confirmed in the treaties between England and France 
in the years 1498, 1515 and 1518, which prescribe in general the manner of 
conducting prize cases '*summarie et sine strepitu et figur^ judicii '* {Dumont^ 
iii. 2, 401 ; iv. 1, 204, 280). In Dumont is also inserted a privilege of the 
same kind granted by Charles VIII. in 1489 to the Hause Towns (iii. 2, 
240). 

(e) Wheaton, Hist. i. 87—89 ; Robinson, Coll. Marit. 1—29. 

(/) At the time, however, of their own wars the Hanseatic league by no 
means followed this liberal policy, but on the contrary endeavoured to throw 
impediments in the way of neutral commerce and to extend the catalogue of 
war contraband. i&ir/ortu», Gesch. des Hanseatischer Bundes, ii. 661—663; 
iiL 507—510. 
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Up to the end of the 16th century, these measures generally 
adopted in Europe against piracy appeared sufficient for its 
suppression in time of war. The idea of neutrality was but 
imperfectly understood and hardly recognised in public 
opinion. Neutral commerce had not, as yet, excited such 
general interest, or given occasion to such disputes amongst 
nations, as it has done since; with the exception of the 
Hanseatic towns it was nowhere very extensive. Privateers, 
being the chief if not the only organs of war, directed their 
efforts principally against the enemy. 
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PERIOD II. 

From the End of the Sixteenth Century to the 
Peace op Utrecht (1713). 

Towards the close of the 16th and beginning of the 17th 
century a gradual change took place in maritime warfiEire. 
With the establishment of fleets on an extended scale pri- 
vateers no longer served as necessary auxiliaries in naval 
operations. They would, indeed, have lost their former im- 
portance, had not a new and fertile source of gain opened 
before them; in short, they began to direct their attacks 
against neutral commerce, which had now attained larger 
proportions. 

Under the influence of mercantile jealousy, governments 
encouraged by every means in their power expeditions against 
foreign merchants, and promised, as a reward to the privateer, 
not only all the property of the enemy he could seize, but 
in many instances even neutral ships and goods. Hence in 
almost all the countries of Europe, a more or less intricate 
system of prize procedure prevailed, and maritime warfare, 
in which belligerents alone were formerly concerned, produced 
consequences injurious to the commerce of the world at 
large. Privateers penetrated into the most distant seas, and 
everywhere interrupted navigation, whilst Admiralty Courts 
condemned ships and cargoes, under pretext of the most 
trifling breach of the decrees of the belligerents. In order 
to protect themselves from such violent and arbitrary 
attacks, neutral states were forced into a struggle with the 
maritime powers, which was the more difficult for them 
owing to their weakness and want of union. However, at 
the end of this period, they succeeded in modifying some of 
the severities of the prize procedure, and in introdul^ing into 
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it new principles. The freedom of the neutral flag was thus 
acknowledged in almost all the treaties of the 17th century, 
and confirmed by the principal European powers in those of 
Utrecht. 

The celebrated contest beween the Netherlands and Spain 
opens a new period in the history of privateering. This con- 
test deserves our attention for the following reasons : 1. From 
this time the belligerents renounced the observance of the 
Consolato del Mare, and began to issue arbitrary decrees 
against neutrals. 2. The number of privateers sensibly in- 
creased to the detriment of general commerce. 

As soon as the rupture between Philip II. and the rebel- 
lious provinces commenced, there appeared in Holland a 
band of privateers known by the name of ** Gueux de la 
mer," who, under the influence of patriotic motives, armed 
small vessels on their own account, and fitted out expeditions 
against the Spaniards. As the people of the Low Countries 
had scarcely any regular navy, and had to struggle with a 
power well supplied in that respect, William of Orange 
availed himself of the services of these men, and in 1562 gave 
them commissions to act as privateers. In fact they inflicted 
considerable injury upon the enemy, and captured many of 
his ships. This patriotic enthusiasm of the privateers, how- 
ever, quickly evaporated and gave place to less generous 
motives. Having destroyed the Spanish trade, they began to 
attack, without distinction, every one they met with, and 
consequently soon degenerated into pirates (a\ Instead of 
adopting any energetic measures to meet this system of 
plunder, Holland by her severe decrees augmented the diffi- 
culties of European commerce. Thus by a proclamation of 
the 27th July, 1584, the States General forbade all nations to 
hold intercourse with Spain (J), and directed their Admiralty 

(a) See Annals of Hugo Grotius, i. 2, An. 1571. William of Orange, how- 
ever, had only a nominal authority over these men ; their real commander was 
Count William de la Mark, a man, according to Grotius, of a savage character 
and totally devoid of merit 

(6) This proclamation is quoted hy Lamherty, in his Memoirs (ix. 247), '* que 
personne de quelque nation, quality ou condition quMI soit, conduise ou trans- 
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courts to condemn as lawful prize, not only the property of the 
enemy, but also neutral ships laden with Spanish goods. In 
vain England and the Hanseatic Towns protested against 
these arbitrary measures. Holland refused to make com- 
pensation (c) to the injured merchants, and had not the power 
to restrain the " Gueux," who continued their course of plunder 
almost to the end of the war, in spite of the hostilities which 
threatened them on all sides. The other belligerent powers 
issued decrees of equal severity. Thus England, as an ally 
of Holland, seized vessels bound to the enemy's port, laden 
with corn and provisions {d). Spain also declared it to be 
criminal to carry on commerce with her mutinous provinces. 
Hence the only means left to neutrals of protecting their sub- 
jects was to have recourse to reprisals. 

From this time privateering became a regular institution in 
Western Europe, and having attained gigantic proportions 
was much favoured by the severe decrees against neutral com- 
merce, which were generally issued at the breaking out of a 
maritime war. Thus we shall in vain look in these decrees 
for a just and accurate definition of the principles of neu- 
trality, their object being to encourage privateers at the ex- 
pense of neutral nations. Relying upon their physical strength, 
regardless of principle, and influenced by mere mercenary 
motives^ belligerents considered only their own individual 

porte a Pavenir de ce pays ou de PEspa^ne ou bien aussi des autres Royaumes et 
Etais, soit directement vers Pennemi, les villes, ports et places des Pays- Bas 
de aa domination, aucuns vivres, munitions de guerre ou aucunes autre* mar" 
ehandises et effets, de quelque sorte ou quality qu*elles puissent fctre, sans excep- 
tions ni reserve quelconque. Robinson, Collectanea, p. 160. 

(c) Grotius himself declared in the Assembly of the States General, that the 
government was not bound to compensate neutrals for the violent conduct of 
privateers, which opinion was unanimously adopted. 

(rf) Order of Council, 1589 ( Robinson, Collectanea Maritima, p. 136). In this 
same year about sixty vessels, laden with corn and belonging to the Hanseatic 
Towns, were seized. The diplomatic papers relating to this subject may be 
found in Robinson, see " Responsum Hamburgensibus datum/' Collectanea 
Maritima (127—144). Queen Elizabeth afforded powerful protection to pri- 
vateers. The well-known English commanders, Sir Francis Drake, Frobisher, 
and others, received from her, not only ships, but also subsidies in money. 
MarUnst Essai, p. 68, note, § 16. 
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interest («). Since the peace of Westphalia, the commer- 
cial policy of Holland afforded the only exception to this 
state of things. In order to prove this conclusively we 
will examine the prize practice of the principal European 
states. 

1. England. The treaties relating to privateers and prize 
procedure which had been concluded between England and 
France at the end of the 15th century remained in force until 
the time of Elizabeth ; and in addition to these, both sides, in 
questions relating to neutrality, referred to the Consolato del 
Mare. But already, at the end of the 16th century, as we have 
seen from the Order in Council of 1689 (note (d), p. 34), the 
English laws were directed to the extension of war contraband. 
Still more is this tendency to be noticed in the decrees of 
Charles I., 1625—6, whereby neutral ships with forbidden 
goods were considered lawful prize, not only when cap- 
tured " flagrante delicto," but even on their return voyage 
from the enemy's port (/). Arbitrary rules about war contra- 
band continued to be in force during the Commonwealth and 
after the Restoration (^). The procedure of the prize courts 
of Great Britain, however, until the end of the 17th century, 
presents no instances of such systematic malpractices as those 
which occurred after the peace of Utrecht. In the times of 
Charles II. and James II. there presided an admiralty judge, 
far in advance of the age in which he lived. Sir Leoline 
Jenkins, whose judgments were models of moderation and 
firnmess, particularly as compared with those of some of 
his successors, for although his decisions have not come 
down to us in their original form, we can collect from his 
reports and letters to the king and the lords of the Admi- 

(e) MarfenSt speaking of this period, makes the following just remark, *' plus 
les besoins de la guerre ^taient multiplies, plus le commerce fut 6tendu, — plus 
il semblait important d'empScher, que celui des nations amies ne pOt sous 
l*ombre de la neutrality servir a renforcer Pennemi, ni m^me acqu^ir durant 
le cours de la guerre une preponderance capable de I'emporter encore apies le 
retablissement de la paix." Essai sur les Armateurs, § 6, p. 37. 

(/) Robimoni pp. 54—58. 

{g) fVildtnan, Institutes of International Law, ii. 213. London, 1850. 
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ralty, that, in the solutions of questions between privateers 
and neutrals^ he was guided not only by the laws of his 
country, but by the general principles of justice (A). He also, 
in his construction of treaties, strictly adhered to their literal 
meaning, while in the absence of treaties he followed custom,^ 
and in balancing evidence did not show any leaning towards 
privateers, but considered it his duty not to condemn any one 
in his absence, as '^ No man ought to be condemned un- 
heard." 

With respect to the neutral flag he followed the doctrine of 
the Consolato del Mare, The principal sources of English 
prize law at this time were " lex mercatoria," or maritime 
and commercial customs, their deficiencies being supplied by 
treaties and orders in council. From the foregoing materials 
Charles I. had contemplated the drawing up of a prize code, 
but this intention was never carried into effect (i). To the 
end of this period the judges adhered to custom, or to prece- 
dents. The prize act of Queen Anne, 1708, did not alter the 
former course of procedure ; it related only to the distribution 
of prizes and to the rewards to be allowed to cruisers and pri- 
vateers (A). 

2. JDenmarky Hke England, also published severe decrees 
on the subject of war contraband. In this respect the ordon- 
nance of 1659, issued on occasion of the war with Sweden, 
is particularly worthy of attention : it prescribes to neutral 

{h) The letters and reports of Jenkins were collected by Wynne in his Life 
of Sir Leoline Jenkins, vol. ii. 628—780. See Reddie, Researches, i. 170—176. 

(i) See in Robinson* s Coll. Marit. (pp. 64—74), the curious instructions of 
Charles I. 1626, to Carleton, Coke, Julius Caesar and others, members of the 
prize court, «* to consider of, inquire, discover and finde out all such doubtful 
causes as have or may happen about reprisals at sea," also to compare the laws 
of other nations, and to draw up rules for the prize court. The learned author, 
however, adds that he had been unable to find any report which had been made 
in compliance with the king's wishes. 

(*) Robinson^ Coll. 188—211. The details of English prize practice at this 
time contain little that is interesting with respect to international law, and are 
given in the works of Godolphin, Exton and Molloy. The Scotch practice was 
similar to that of England. Reddie, Researches, i. 178, 180. 
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nations the very form of the ship's papers, and not only for- 
bids to supply the enemy with provisions, but declares as 
lawful prize goods intended for Swedish ports, as well as 
Swedish merchandise found on board neutral ships (/). At 
the time of the great Northern war, Denmark did not modify 
her arbitrary rules, but considered, as contraband of war, pro- 
visions, ship timber, &c., and ordered enemy cargo on board 
neutral ships to be captured (wt). 

3. Holland and Spain. When in the year 1621 the war 
was renewed between these two countries, harsh decrees 
against neutral merchants were again promulgated by both 
governments, and, as an instance of this, the edict of the 
States General, 1630, may be cited. This edict extended the 
definition of blockade, and increased the severity of the prize 
courts to such a degree that many European powers were 
obliged to put an end to their commercial intercourse with 
Belgium (n) ; but at the end of the war a change took place 
in the policy of the Low Countries. They became very 
zealous defenders of the liberal principles of neutrality ; the 
former laws were abrogated, and, by the edict of 1652, pri- 
vateers were ordered to deal with neutrals in conformity 
with existing treaties (o). Spain on the contrary retained her 
harsh ordinances respecting prize jurisdiction to the end of 
the 17th century. 

4. The practice of the Italian States, according to Ca- 
saregis, was founded on the Consolato del Mare ; enemy's 
property, on board a neutral ship, was reputed prize, but the 

(0 Robinson, Col]. MariL 176—187. 

(m) Martens, Merkw. Falle, iL 168. 

(») Robinson, CoU. Marit. 158, 166. This edict was published on the occa- 
sion of the blockade of the ports of Flanders ; it subjects to condemnation not 
only those ships which break the blockade, but also those whose destination 
was to a blockaded port, ** quand m^me on ne les aurait rencontrez que bien 
loin encore de la, de sorte qu'ils pourraient encore changer de route et d'inten- 
tion. Ceci ^tant fond^ sur ce qu'ils ont d6ja tent^ quelque chose d'illicite et 
mis en ceuvre.. ..Egress is also considered a breach of blockade, and subjects 
the vessels engaged in it to condemnation. English jurists generally cite this 
decree in justification of the harsh practices of their own country. 

(o) DumoiU, vl 2—36. 
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capture was not subject to condemnation until it had been 
taken into a port of safety, and had been in the hands of the 
captors for the space of twenty-four hours, while goods on 
board an enemy's ship were reputed to be enemy's property 
until the contrary was proved {o). 

6. France, from the middle of the 16th century has intro- 
duced principles of the most harsh and oppressive character. 
The Consolato del Mare, with all its severity, at least per- 
mitted neutrals to carry enemy's goods, and even allowed 
them freight. On the contrary the French ordonnances of 
1543 and 1584 follow the rule, " La robe de Tennerai con- 
Asque celle d'ami," and condemn both neutral ships with 
enemy cargo, as well as neutral cargo on board enemy's 
ships (;?). In short, the very transport of the goods of an 
enemy was considered illegal. The object of France in pub- 
lishing these decrees was a desire to encourage privateers and 
to punish neutrals for duplicity towards belligerents {q) ; but 

(o) See Casaregis, Discursus legales de Commercio, 1787 ; lUddie, Researches, 
i. 224. 

( p) Voulons et ordonnons, que si les navires des nos dits subjets sont en 
temps de guerre prises par mer d*aucuns navires appartenant a autres nos 
subjets ou a nos alliez, confederez ou amis, esquels y ait biens, marchandises 
ou gens de nos ennemis, ou bien aussi navires de nos dits ennemis, esquelles 
y ait personnes, marchandises, ou autres biens de nos dits subjets, confederez 
et alliez, que le tout soit declark de bonne prUey et des a present comme pour lors 
avons ainsi declare et declarons par ces presentes, comme ti le tout appartenait 
a nos dits ennemis, Pardessus, Coil. iv. 295—324; Robinson, Coll. 105—126. 
With respect to neutral ships laden with contraband of war, in the edict of 1581, 
it is said : - Nous avons permis et permettons a nos dits subjets les prendre et 
emmener en nos ports et havres, et les dites munitions retenirselon I'estimation 
raisonnable, qui en sera faite par notre dit admiral. From these words Grotius 
(De Jure B. ac P. iii. 1, § 5, n. 6) concludes, that contraband of war was sub- 
jected not to condemnation, but to the right of pre-emption by the captor; but 
the French law was hardly so indulgent ; it ordains that in case of dispute 
respecting munitions, between the royal admiral and the privateer, they should 
belong to the latter, but may be purchased by the government at a moderate 
price. Hence, it is evident that the right of pre-emption (*' droit de pre- 
emption") here belongs to the government with reference to its own privateers, 
and not to privateers with reference to neutrals. 

{q) Et pour ce que par cy-devant soubscouleur des pratiques et intelligences 
que ont aucuns de nos alliez et confederez avec nos ennemis, lorsqu'il y avait 
aucune prise faite sur mer par nos subjets, plusieurs proces se suscitoyent par 
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they provoked against her such remonstrances on the part of 
other nations, that in 1660 she was forced to abrogate them(r), 
and hence the prize practice became a little more lenient^ re- 
taining this character until 1681. 

From this brief sketch of prize practice it appears that the 
belligerents by their regulations subjected neutral commerce 
to very various and arbitrary restraints, and even sometimes 
would not tolerate it at all. However, some jurists (Reddie, 
Robinson, &c.), desirous to give to the prize law historical 
importance and international authority, have endeavoured to 
prove that, throughout Europe, it had one common origin, 
the Consolato del Mare. Their opinion, however, can hardly 
be admitted to be correct, for in the Consolato, as we have 
seen, there is no trace of prize jurisdiction; it leaves to the 
cruiser himself the separation of the property of friends and 
foes, and does not at all relate to the questions of contra- 
band of war and blockade. Consequently, the regulations of 
the 17th century could only have borrowed from it the rules 
concerning neutral flag and cargo ; but these rules, as far as 
we can judge from edicts, were not fully acknowledged or 
strictly observed in all parts of Europe. Even England (s), 

SOS dits alliez, voulant dire que les biens, prins en guerre, leur appartiennent, 
soubs ombre de quelque part et portion qu'ils avaient avec nos dits ennemis, 
dont se sont ensuyes grosses condemnations a I'encontre ; au moyen de quoi, 
iceux nos subjets out depuis craint esquipper navires en guerre : nous pour 
remedier a telles fraudes, et afiu que nos dits subjets reprennent leur courage, 
ordonnons, &c. 

(r) Jenkins asserts tbat on the publication of the French ordonnances, many 
statesmen and jurists protested against them. Life of Jenkins, vol. ii. 720. In 
fact from the journals of Edward VI., published by Burnet in his History of the 
Reformation, it appears that England declined to acknowledge these unjust 
principles of neutrality. (Robinson, Coll. 105— 107, note.) Holland even had 
recourse to reprisals, and compelled France to abandon these regulations and 
restore to the merchants their property. See the convention upon the subject 
between France and Holland. (Dumont, iv. 3, 8, 3.) Although, in one deci- 
sion of the Parliament of Paris in 1592, it is said that the rule, ** la robe de 
Tennemi confisque celle d'ami," had not been applied in the case of any neu- 
trals for the space of forty- nine years, yet both ordonnances were not formally 
annulled before the year 1650. Robinson, Coll. p. 119 — 121. 

(«) Even in the 15th century England, particularly in her relations with smaller 
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the most zealous defender of this celebrated compilation, 
sometimes modified them by treaty; other belligerent powers 
also admitted with great reluctance the freedom of neutral 
goods on board an enemy's ship, which the Consolato in- 
sists upon. Even in cases in which this rule was strictly 
followed, the Admiralty courts showed a great leaning to- 
wards privateers ; they eagerly sought after the cargo of 
an enemy, and seldom released that of friends. Lastly, the 
customs of the Middle Ages relating to prize had for neutrals 
this manifest inconvenience, that, upon the least suspicion, 
the privateer had a right to seize these ships, and to put 
a stop to their commerce. This is the reason why, with 
the extension of navigation and trade, these rules were modi- 
fied by the mutual consent of belligerents and neutrals. 

In fact, the 17th century abounds with treaties relating to 
privateers and Admiralty courts. The principal attention of the 
neutrals was, at this time, directed to the admission of the im- 
munity of the flag by the introduction of the rule, " Le 
pavilion couvre la cargaison." In order to induce the belli- 
gerents to concede this point the neutrals gave up in return, 
as lawful prize to privateers, their own goods on board an 
enemy's ship (" le pavilion confisque la cargaison"). In this 
manner the old system of the Consolato lost its authority (0- 
It was very inconvenient and burdensome to commerce, and 
hampered the prize jurisdiction, whilst the new rule had a 
directly opposite effect It got rid of innumerable difficulties 
arising in the courts about the property of the cargo, and 

states, demanded a change in the principles of the Consolato, and adopted the 
rule that the flag does not protect the cargo but serves to condemn it. 

(/) There are very few treaties which retain the system of the Consolato del 
Mare; to this class may be referred, chiefly, alliances and some commercial 
treaties, namely, that of Denmark with Spain, 16^1 (Dumontf vi. 1, 209), and 
with England, 1670 {Schmauts, i. 952), those of Sweden with England, 1654—6 
and 1670 (Dumont, vi. 2, 80, 125) ; the rest maintained the rule "le pavilion 
couvre la cargaison et la confisque." Hautefeuilkt iii. 223, 230, &c. On the 
other hand, the full immunity of the neutral flag and cargo was admitted from 
tlie year 1604 in all capitulations with Turkey and her dependencies. See also 
the remarkable treaty of France with the Hanseatic Towns, 1656 {Dumont, 
vi. 2, 108;. 
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directed the judge to inquire only about the nationality of 
the ship. Holland, being the principal commercial power, 
appeared as the most ardent defender of these liberal prin- 
ciples. Immediately on the termination of the war with 
Spain, she made it the main object of her policy to se- 
cure the immunity of the neutral flag ; and, in the middle of 
the 17th century, succeeded in establishing it by treaty. It 
was, however, extremely difficult to induce France to acknow- 
ledge the rights of neutrality. Of all these powers, she was 
the last to concede these immunities, until at length Holland 
induced her to abrogate her decrees, and she then concluded 
some treaties in favour of the freedom of neutral commerce; 
yet these concessions must be looked upon as merely tempo- 
rary (u). Taking advantage of his superiority on the conti- 
nent and his naval forces, Louis XIV. in his ordonnance of 
1681 again resorted to the rule " la robe de Tennemi confisque 
celle d'ami." It is evident that hence a struggle between 
France and the neutral governments was inevitable; but, 
before we touch upon its results, we consider it necessary 
to examine here the principal features of this celebrated 
code, which contains some curious regulations concerning 
privateers and prize procedure (x). 

In the ordonnance of Louis XIV. the duties of privateers 
are defined according to the former French laws. Every pri- 
vateer is required to deposit with government, as a security, 
the sum of 16,000 livres, and bring his prize to a port of 
his native country. No one can dispose of a capture until 
it had been adjudged as lawful prize by a competent tribu- 
nal (y). However, in extreme cases, the ordonnance does 

(tt) How unwillingly France acknowledged the right of the neutral flag 
is evident from the report of the Dutch ambassadors. Reddie, Researches, 
i. 197. 

(x) The laws respecting prize are included in the third book of the French 
code (Titre ix.) Pardessua, Coll. iv. 825— 418 ; Reddie, Researches, 146 — 157. 

(y) The code, however, of Louis XI V. permitted privateers, in conformity with 
the former ordonnances of the 16th century, to seize part of the goods on board 
a captured ship, which was called " le pillage." In the Middle Ages privateers, 
in conformity with this cu&tom, robbed the crew of aiticles of dress and jewels. 
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not forbid to take ransom from an enemy's ship, and only 
requires that the papers and two of the officers of the liberated 
ship should be brought before the proper authorities (jer). The 
code declares the possession of a prize for twenty-four hours 
sufficient to acquire the right of property in it With respect 
to prize procedure, the ordonnance is founded upon former 
edicts, and particularly on that of 1 584, which in many re- 
spects is the most favourable to privateers (a), and considers 
lawful prize ships laden with the goods of an enemy, as well 
as goods found on board an enemy's ship, without any ex- 
ception. In vain courts of justice endeavoured to mitigate 
the severity of the code. By the edict of 1692, the king 
most positively commanded that it should be enforced, in all 
its severity, against neutrals. At the time of the war of 
the " Spanish succession," Louis XIV. published some ad- 
ditional decrees against neutral commerce. Thus, in 1704, 
the produce of an enemy's country, and manufactures of an 
enemy, were declared lawful prize in whatever ship they were 
found. In 1705, it was ordered that, however little ground 



and divided them amongst themselves. Agreeably to the ordonnances of 1543 
and 1584 pillage to the amount of 10 6cu8 was allowed. A similar custom 
existed in England, but in 1661 it was subjected to limitations by act of par- 
liament, and was entirely abolished at the end of the 17th century. Robinson, Coll. 
192 — 3, not., and Masscy Cours du Droit commercial, Paris, 1844, i. 365. 

(s) In the Middle Ages, as is evident from the Consolato del Mare, contracts 
of ransom of an enemy's ship were very common, and were permitted by law 
{Pardessus, c\i. 158- 9, 245, p. 208, 338); but afterwards, when governments 
forbade the arbitrary disposal of captures, ransom probably disappeared. Mat' 
tens* Essai, 23, not. The ordonnance of Louis XIV. restored this practice, but 
in the 18th century it was altogether put an end to. Martens, loc. cit. 

(a) The details of French prize practice may be found in Valines Commen- 
tary on the Code, and in his Dissertation on Prizes. But the works of this 
author are not of much importance with respect to international jurisprudence, 
and chiefly relate to his country's laws. He considers the rule, '* la robe de 
Teunemi confisque celle d'ami," as an established principle of neutrality. In 
his opinion neutrals, who receive on board their ships the property of an enemy, 
or freight an enemy's ship with their own merchandise, act in opposition to 
treaties, and aid one belligerent power to the injury of the other. Busch, Ueber 
das Bestreben der Volker einander in ilirem Seehandelrecht wehe zu thun. 
Hamb. 1800,p. 68. 
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the privateers had to arrest the ship, the neutral should be 
condemned to pay the costs of suit. 

The tendency of the French regulations must have rendered 
the reign of Louis XIV. the golden age for legal piracy. 
Constant wars between naval powers afforded privateers rich 
booty. The king, on his part, liberally bestowed upon them 
rewards and privileges. Hence, from the middle of the 17th 
century to the peace of Utrecht, they abounded not only 
upon the shores of France, but extended even to the New 
World. Here, amongst the West India Islands, adventurers 
of different countries, under the name of Filibusters or Buc- 
caneers, formed an independent society, which, between 
1660 — 85, became an object of terror to every one engaged 
in the pursuits of navigation and commerce, and particularly 
to the Spaniards. The governors of the French colonies, 
instead of destroying this dangerous band, rather encou- 
raged their system of plundering, and even granted them 
letters of marque without subjecting them to the usual re- 
straints. The consequences of this policy were very serious, 
for the Filibusters turned their arms against the French them- 
selves, and acquired sufficient power to be able to compete 
with the regular navy of France. The European govern- 
ments at last determined to put down these pirates, and in 
1712 finally destroyed them(i). 

We will now return to the treaties. The more dangerous 
privateers were to neutral commerce, the more civilized na- 
tions exerted themselves to establish the immunity of the flag. 
Subsequently, Louis XIV. modified his harsh decrees, and, 
after having conceded some privileges to the principal mari- 
time powers, sanctioned in the treaties of Utrecht, 1713, the 
rule " le pavilion couvre la cargaison et la confisque," at 
least with reference to England and the States General (c). 

Thus was the question about flag and cargo settled, by 

{b) To introduce here a detailed history of the Filibusters would exceed the 
limits of this work. For the particulars of their history see the important work 
of Oxmelirif Lond. 1741. 

(c) See treaties of Utrecht, in Dumont, viii. 1, 345, 409. 
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receding from the system of the Consolato del Mare, and 
abrogating the rule " la robe de I'ennemi confisque celle 
d'ami." The neutral nations, however, were far from having 
put a stop to all the malpractices of the belligerents. The 
abuses of the privateers always met with support and encou- 
ragement in the prize courts. In order, therefore, to secure 
the safety of the neutral merchant, it was necessary to re- 
form entirely the prize procedure by putting an end to unne* 
cessary delays, and reducing the legal expenses, &c. It was 
not, however, easy to carry out these improvements. The belli- 
gerents considered themselves quite independent, with refer- 
ence to everything relating to the constitution of their own 
Admiralty Courts. In the 17th century, however, there ap- 
appeared a systematic tendency to lay down in treaties some 
rules for the determination of prize causes. The first attempts 
of this kind were made by England and France ; for which 
purpose, in the year 1602, the two governments appointed 
special commissioners, who agreed that prize causes should be 
terminated in the course of six months; that the legal ex- 
penses should be reduced; that punishment should be inflicted 
on the privateers for cruelty; that they should be required to 
give bail and security; that the neutral merchant should be 
compensated for his goods pre-empted by one of the belhge- 
rents ; and, generally, that compensation should be awarded 
to him in the shape of damages. But the French government, 
considering these measures insufficient, required changes to be 
made in the rules of evidence ; England, however, would not 
agree to alter her practice, and thus, after long discussion, 
the conference was broken off, and in the treaties of 1 606 no 
mention was made of prize procedure (d). It remained, 
therefore, unsettled until the year 1632, when both govern- 
ments agreed that some improvement should be made in the 
practice of the Admiralty Courts ; as, for instance, that the 
privateer, within twenty-four hours after bringing his prize 
into port, should furnish the court with the papers found on 
board; and, further, it was forbidden to treat neutral subjects 

{d) For a full explanation of this matter see Robinson, Coll. Mar. 85—53. 
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as prisoners during the progress of the suit. The treaty of 
1632, moreover, required security from the privateers in 
10,000 livres, and that they should make compensation for 
injuries unjustly inflicted on neutral merchants (e), all which 
regulations were afterwards definitively adopted by the mari- 
time powers, at the treaty of Utrecht (/). 

Still the treaties of the 17th century pay little attention to 
the formalities of prize practice, and do not touch upon the 
subject of evidence, whence many serious abuses arose. 
About this time there were laid down in the prize courts 
many arbitrary rules, very harassing to neutrals. Leaving 
the belligerents to vary their own forms of trial, treaties only 
required them to give just and impartial sentences, while, at 
the same time, they granted to the ambassadors of friendly 
powers the right of interfering in behalf of their fellow coun- 
trymen, and of bringing their cases before a court of ap- 
peal (g). Generally, the neutral states considered the ships 
of their subjects as lawful prize only in the following cases (A) : 
(a) If it were discovered that the master had not a legal pass- 
port, or sailed with a double set of papers, or threw his papers 



(e) If the sum thus received should prove insufficient for the payment of 
damages, then a claim might be made on the person who fitted out the pri- 
vateer. See the treaty in Dumont, vi. 1, 33. With regard to the amount of 
money to be deposited as security and which varied in dififerent governments, 
see Martens* Essai, § 15. 

(/) See treaty of Holland with France, 1646, Dumont, vi. 342, and with 
England, 1674, Dumont, vii. 1, 283. The first requires from the privateers bail 
in the sum of 12,000 livres, the second in that of 2,000/. to 5,000/. sterling ac- 
cording to the discretion of the judge. 

(g) Thus in the treaty between Holland and Sweden, 1667 (Dumont, vii. 1, 37) 
it is said ** ut judicibus Admiralitatis ordinariis alii extra ordinem judices 
periti, quique in partibus non sint, adjungantur;'' see also the treaties of Hol- 
land and England, 1668, 1674, Dumont, vii. 1, 74. The last of these requires 
'* ut jus super prsdis captis administretur secundum justitis et equitatis 
Dormam a judicibus omni suspicione majoribus." The neutral is also entitled 
to more favourable consideration with respect to appeal. These rules were 
confirmed by the treaties of Nimeguen and Utrecht Dumont, vii. 1, 827 — 9, 357 
—62, 438-— 42 ; viii. 1, 345, 409. 

{h) See generally the treaties of the 17th century respecting neutral com- 
merce. 
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overboard. (b> If they conveyed soldiers of the enemy, or 
attempted to enter into blockaded ports ; but a neutral ship, 
laden with contraband of war, was considered free, the for- 
bidden articles only being subject to seizure. The greater 
part of the treaties, and amongst them those of Utrecht, 
even permitted the neutral, after having given up the contra- 
band, to continue his voyage without molestation (i). Besides 
these regulations, all the treaties of the 17th century forbid 
neutrals, under pain of confiscation of ship and cargo, to 
resist visitation (" visite"). On the other hand, in order that 
visitation might not be made an occasion of oppression on 
the part of the belligerent, it was defined with greater accuracy. 
The privateer, having fallen in with a neutral ship, was bound 
to announce his intention to proceed to visitation (" semonee"), 
and, remaining at gunshot distance, to send two or three men 
in the ship's boat with his commission (" lettre de marque"). 
These men were to verify the ship's papers, and not to touch 
the cargo (A); being only entitled to seize her when the docu- 
ments were insufficient or suspicious. 

But, however much European governments might attempt 
to mitigate them, the inconveniences of visitation still con- 
tinued very harassing to neutral commerce. From the his- 
torical documents of the 17th century (Z) we learn, that priva- 
teers very often were guilty of great cruelty (" multa atrocia 
et barbariem spirantia"), for not confining themselves to an 
examination of documents, but, desiring to find out whether 
contraband goods were not concealed on board, they searched 
the ship, interrogated the crew, and sometimes even had 
recourse to torture. We must also add that privateers, 
relying on the connivance of the prize court, arrested neutral 
ships at their own discretion, and it was not difficult for 
them then to prove the legality of the capture. If the 

(t) Respecting contraband see Dumontf i. 1, 209, 571 ; ii. 103, 264 ; vii , 
80, 3 J, 283—4, 317, 386—392 ; viii. 1, 32. 

(h) Very few treaties permit search. See for example the treaty between 
England and Sweden, 1661; that between England and Holland, 1667; and 
between England and Dantzic, 1706. Suppl. au Recneil de Martens, i. 45. 

{I) See treaty between England and Holland, 1674, Dumontf vii. 1, 2&2 — 5. 
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judges found anything incorrect in the form of the papers, 
they commonly pronounced in favour of the privateers (m). 
It is not, therefore, astonishing that the neutral states should 
endeavour to free their subjects from visitation. Thus, in the 
year 1599, the French king, Henry IV., complained to Queen 
Elizabeth of the wanton conduct of the English privateers, 
and the queen, in token of her special confidence in and 
favour for him, declared French ships free from visitation, 
under the condition that they should not convey into Spain 
corn and ammunition. This privilege, however, did not remain 
long in force, and, notwithstanding the efforts made by the 
French diplomatists to secure it by treaty, was abrogated 
by the English (»). In order to protect themselves from 
violence and inquisitorial search, the neutral governments 
were obliged to have recourse to convoys. In 1653 the 
Swedish Queen Christina, on the occasion of a war between 
England and Holland, published a declaration, according to 
which her fleet was ordered to accompany Swedish merchant 
vessels, and in no case to permit visitation. The commanders 
of the convoy received instructions to take care (a) that the 
neutrals did not violate their duty, and did not carry contra- 
band ; (b) to behave in a courteous manner to English and 
Dutch ships of war, and in case of necessity to show them 
the queens certificate. In 1654, on the occasion of peace 
being concluded between England and Holland, this declara- 
tion ceased to be applicable (o). 

(m) In order to check the malpractices of the privateers, some treaties pre* 
scribe to the neutrals a form of passport ; but this, it appears, was of little 
benefit, as the privateers and prize courts besides the passports demanded oilier 
papers, and the question, whether they were sufficient as proof of the nationality 
of the ship, as well as of the property of the goods, was left to the decision of 
the belligerents. 

(n) Robinson, Coll. Mar. 47—50. 

(o) The declaration of Christina is printed in the English language in 
Thurloe's Collection of State Papers {Thurloe, i. 424—6, London, 1742) and in 
Robinson (Coll. 145 — 157). The reason of its publication is clearly explained 
in its introduction. The queen resorts to ** convoys on account of the malprac- 
tices of privateers, and the abuses of Admiralty Coarts, seeing that on the one 
hand the ships and effects of our good subjects are attacked, plundered and 
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The example of Sweden was followed by the States Gene- 
ral. In 1656, when Cromwell began the war with Spain, 
they resolved to dispatch their ships with strong convoys 
under the command of Ruyter. In fact this eminent admiral 
conducted a number of merchant ships from Cadiz to Zealand, 
and would not permit the English to visit them ; but Crom- 
well, on his side, detached a strong squadron to look out for 
the Dutch and made them surrender ( p). In vain they tried, 
at the conclusion of the peace, to induce the English to 
exempt from visitation ships under convoy, Sweden alone 
adhered to the new principle (1675) (q). 

In looking over the treaties of the 17th century, it is easy 
to observe amongst them a considerable similarity. The 
acknowledgment of the immunity of the flag, the limiting of 
blockade and the accurate definition of contraband of war 
show that the minds of statesmen and public opinion were 
suflSciently prepared to understand the true principles of 
neutrality ; but, on the other hand, it cannot be denied that 
these principles were admitted only as privileges for a few 
favoured nations, and not as immutable laws acknowledged 
by all in time of war. Neutral commerce was thus rather 
left in a precarious and subordinate position, because great 
naval powers, with the exception of Holland, were generally 
found amongst the belligerents, who not only had no motive 
to support the principles of neutrality, but whose interests 
were strongly opposed to them. No less injurious to the in- 
terest of commerce was the want of unanimity which pre- 
vailed amongst the neutrals. The belligerents stood in no fear 
of a strong and united opposition, and therefore did not pay 
much deference to their wishes. 

robbed by pirates and privateers, actings under sundry commissions, nay often 
by entirely unknown ships, in the open seas ; on the other, that one or other 
imputations are laid to their charge against all reason, under which colour and 
pretence they are stopped, detained, and injured." 

(f)) See Thurloe, State Papers, iv. 461, 698, 713, 729, 730, 740, ▼. 696. 

iq) Thurloe, State Papers, iii. 32, v. 663, 682 ; Dumont, vii. 1, 317. See also 
Wheatout Histoire, i. 193 — 7. In the Danish ordonnance of 1688, ships under 
convoy were declared exempt from visitation. Wheaton, i. 192. 
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The first attempt to unite in defence of neutral commerce 
was made at the time of the maritime war, 1689 — 97 (r). At 
that period England and Holland, under the influence of a 
strong animosity against Louis XIV., not only refused to be 
bound by treaties which they had entered into with other 
nations, but forbade them to hold any intercourse with France. 
These strong measures provoked resistance on the part of 
Denmark and Sweden ; who for a long time confined them- 
selves to representations, but perceiving that their demands 
and protests produced no effect, they determined to enter into 
an alliance, and to arm a fleet for the protection of their 
commerce (1693). These coalitions soon attained the object 
they had in view ; the belligerents finding it more prudent to 
abandon their arbitrary proceedings and to pay due observ- 
ance to their former treaties in conformity with the law of 
nations {s). But this moderation was not of long continu- 

(r) See Convention between England and Holland, 12th August, 1689. 
(Dumont, vii. 2, 288.) It declared every vessel going to or coming from 
France to be lawful prize. Even Reddle, the learned defender of the English 
principles, admits that this convention is contrary to the rights of neutrality, but 
throws all the blame upon Holland. ** For on this occasion Great Britain was so 
far misled by Holland as to commit one of the few departures from the common 
law of nations with which she can be justly charged, by concurring with the 
States General in a sweeping declaration of blockade against the ports of 
France or a general interdiction of commerce with France by sea" (Researches, 
i. 202). This charge, however, against the Dutch is hardly just. From the 
despatches of Nicholas Vitzen, the Dutch ambassador at that time at the court 
of St. James,* it is evident that the Dutch for a long time would not agree to 
conclude a treaty on the conditions proposed by England. Buschf Ueber das 
Bestreben der Volker einander in ihrem Seehandel recht wehe zu thun. 
Hamb. 1800, S. 229 — 234; Totze^ La Libert^ de la Navigation neutre ( Londres 
et Amsterdam, 1780), p. 163. 

(«) The Convention of 1793 is inserted in Dumont^ vii. 2, 325. Sweden and 
Denmark on this occasion met with the sympathy of many jurists. In the year 
1695, there appeared at Rostock a work by Groeningt ** Tractatusde Navigatione 
libera," in which the author defends the immunity of the neutral flag against 
the violence of privateers. The rights of belligerents and neutrals ought in his 
opinion to be determined by treaty, and not by the decree of any one power. 
He considers neutral property free, with the exception of contraband (Reddie^ 
Researches, i. 134—9). In general Greening in his ideas differs very decidedly 
from contemporary authors, and, which is more important, is the first person who 
insists upon the necessity of an armed neutrality (cap. vi., ix.) : " licere sere- 
in* 
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ance; at the beginning of the 18th century, when the war 
spread over almost all Europe, abuses reviyed, treaties were 
forgotten and their place supplied by harsh decrees, neutral 
commerce found no supporters, and suffered hopelessly from 
the violence of privateers and the malpractices of prize 
courts. Such a wretched state of things was put an end to 
by the treaties of Utrecht, 1713, when the principles of neu- 
trality, which had been proclaimed in the 17th century, but 
disavowed during the war of the " Spanish Succession," were 
sanctioned at least by the principal maritime powers of Eu- 
rope. It remained to invite other states to adopt these prin- 
ciples, and to enforce their strict observance upon bellige- 
rents. 

nissimis Svecorum et Danorum regfibus propter damnum subditis a pirads illa- 
tum, repressaliis uti et negatum^iM eammereii omds atserere.** 
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PERIOD III. 

From the Peace of Utrecht (1713) to the Year 1793. 

We have just said that, at the Congress of Utrecht, the mari- 
time powers of Europe came to an arrangement about the 
fundamental rights of neutral commerce, but, unfortunately, 
they did not propose to other nations to adopt them as a 
general law, and consequently, at the breaking out of the 
first maritime war, privateers and prize courts reverted to 
their former irregularities. Under different pretexts the belli- 
gerents again endeavoured to extend the authority of their 
decrees, and, by suspending the operation of existing trea- 
ties, to curtail the commercial intercourse of nations. Arbi- 
trary search was substituted for visitation, and the limits 
of contraband as well as of blockade became indefinite and 
uncertain. The most dangerous opponent of neutral com- 
merce was England. Having attained great preponderance, 
and aspiring to the sovereignty of the sea, she strove to im- 
pose her maritime law. on the rest of Europe. In order to 
check her violent and arbitrary proceedings, the Continental 
Powers formed a coalition for the purpose of compelling 
belligerents to adopt liberal principles of neutral commerce. 
This great problem being the work of the Empress Cathe- 
rine II. (whose reign commencing in 1762, terminated in 
1796), we can readily understand why this period is of such 
great importance with respect to international law. In re- 
viewing the events of this time, we perceive that during the 
American war the above-mentioned coalition was greatly 
favoured by circumstances, and had a very beneficial influ- 
ence. We will now direct our attention to this important 
event, and endeavour to show how it originated, and with 
what success it was carried out. 

e 2 
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The commercial treaties of Utrecht only remained in force 
until the peace of Western Europe was disturbed. Thus, in 
the maritime war of 1739 between England and Spain^ France 
and Holland also took part, and, consequently, the position 
of the neutrals again became precarious. As a belligerent 
power, Spain was particularly inclined to act with violence. 
We might cite as instances of this, her decrees of 1718 and 
1 740, by which she established the rule " la robe de Tennemi 
confisque celle d'ami," and considered as war contraband all 
enemy's goods and manufactures C^ marchandise du cru ou 
de fabrique de rennemi")(a); exceptions were made only in 
favour of the French and Dutch. No less oppressive to 
neutrals were the regulations of Sweden, published at the 
time of the great northern war (6). France, though mitigating 
the ordonnance de la marine in 1744, still sanctioned the capture 
of the property of an enemy on board neutral ships (c). But 

(a) The details about Spanish prize legislation and jurisprudence in the 
middle of the 18th century may be found in the work of D^Abreu, Trattado 
sobre las Presas maritimas (Cadiz, 1746), which was afterwards translated into 
French by Bornemann (1802); we should add, however, that this work is of 
little interest with reference to the general principles of international law. 
D'Abreu, like Valin, occupied himself only with the decrees and prize laws of 
his own country, and contented himself with protesting occasionally against the 
irregularities of prize procedure. 

(6) By the ordonnance of 1715 (Robinson, Coll. 167—175) Charles XII. 
subjected to condemnation enemy's goods on board neutral vessels, as well as 
neutral goods on board enemy's ships (*< le pavilion ne couvre pas la cargaison 
et la confisque"), and extended blockade to all the ports of the Baltic occupied 
by the Russians, or adjacent to Russian territory ; on the contrary, Peter the 
Great declared neutral commerce free, and limited the right of capture to ships 
having contraband on board. Declaration, 17th April and 28th June, 1719. 
Polnoe Sobronic, N. 3398, or Russian Statutes at Large, and Mort.Sbomik, 1854, 
N. 6, p. 195, &c. 

(c) It is true that the French decrees of 1744 are more moderate than those 
of Louis XIV. (Reddie, Researches, i. 247 — 251) ; but still they adopt the edict 
of 1704 respecting " marchandise du crCl ou de fabrique de I'ennemi," and 
authorize the privateer to arrest a neutral ship, when there is the slightest 
reason to suspect that enemy's property is on board ; therefore we may say 
that the prize practice of France in the middle of the 18th century was by no 
means liberal. In her relations with weaker powers she even endeavoured to 
introduce the principle *' le pavilion ne couvre pas la cargaison et la con- 
fisque." See her treaties with the Hanseatic Towns, 1716; with Hamburg, 
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the Continental Powers occasionatly made an exception in 
favour of some friendly states, admitted the rule of reciprocity, 
and were generally inclined to acknowledge the immunity 
of the flag {d). The conduct of Great Britain, however, to- 
wards neutral commerce was entirely different, for having, at 
the peace of Utrecht, attained maritime supremacy, she uni- 
formly adopted in all her wars measures for encouraging her 
privateers at the expense of other nations. In order to pre- 
vent neutrals from obtaining commercial advantages while 
she was engaged in war, England obstinately adhered to 
the old system of the Consolato del Mare, and tried to 
impose it upon all nations without exception. With respect 
to the new principles of neutrality, which had been intro- 
duced into the treaties of Europe from the 17th century, 
the cabinet of St James,' considering them dangerous in- 
novations, contravening the general purposes of war, persisted 
in refusing to modify their prize regulations. War contra- 
band and blockade were not strictly defined in the British 
Prize Courts, but varied from time to time according to cir- 
cumstances. In the place of regular visitation the right of 
search was established as a rule, and the Court itself was 
more favourably inclined to privateers than neutrals. 

The difference of views concerning neutral rights be- 
tween England and Continental governments became more 
evident afler the peace of Utrecht, when there appeared a 
general inclination, on the part of the latter, to adopt the new 
principle of the immunity of the flag. England, at first, seemed 
disposed to coincide in that movement, but after the war of the 
** Spanish Succession " she decidedly separated from the rest 
of Europe, and, as a preponderating power, found it more ad- 

1769; with Mecklenburg, 1779 ; Dumont, viii. 1—468; Martens, Rec. i. 640, ii. 
709. 

(d) On examining the treaties of this time we find the immunity of the flag 
admitted by Holland, Sweden, Denmark, France, the German Empire, and even 
Spain. At the breaking out of the war, 1744, the king of France formally pre- 
scribed to his Admiral not to apply the French decree to Sweden, Denmark, 
and Spain ( FaKn , Trait6 des Prises, i. 63, 75). Spain on her part also respected 
the neutral priyileges of the Dutch and French ( D*AbreUf i. ix. § 7). 
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vantageous to adhere to the prize practice of the Middle Ages. 
The war of 1739 — 48 afforded the first occasion for a col- 
lision. As soon as hostilities broke out between Great Britain, 
Spain, and France, the King of Prussia addressed himself to 
the English ministry for an explanation of the principles of 
neutral commerce upon which England was disposed to act 
Lord Carteret answered verbally, that the Prussian flag 
should enjoy the same privileges as the flag of other states 
which had no special treaties with England, and that nothing 
but arms and ammunition should be considered as war con- 
traband. In fact, until 1746, the English privateers did not 
interfere with Prussian commerce, but as soon as Prussian 
merchants began to trade in French goods, some of their 
ships were seized and declared lawful prize. In consequence 
of the numerous complaints of his subjects, Frederic II. pro- 
tested against the seizure, but as England disregarded his 
remonstrances, he appointed a special commission for the 
investigation of the facts, and resolved to give compensation 
to his merchants out of the Silesian loan, the interest of 
which he was bound by treaty to pay to the English. Hence 
arose a serious controversy between Prussia and Great Britain, 
which is to us particularly interesting, as both governments 
on this occasion set forth their respective views of prize juris- 
diction (e). 

The Prussian commissioners expressed their opinions re- 
specting neutral commerce to the following effect: — 1. That 
the belligerent power had the right of visitation of neutral 
ships, and of seizing contraband. 2. The immunity of neu- 
tral flags ought to be allowed. Such, in their opinion, was 
the meaning of treaties. Although the Prussian govern- 
ment had not entered into any specific convention on this 
subject with that of England, they were entitled to the bene- 
fit of these general principles, the rights of neutrality being 
one and the same for all nations. Hence the commissioners 

(e) The diplomatic documents relating to thig case may be found in Baron 
K, Martens' Causes C^lebres du Droit des Gens. ii. 1 — 88. Wheaton also gives a 
summary of it. Histoire, i. 260—271. Leipz. 1846. 
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came to the conclusion, that the interrogatories the English 
Courts of Admiralty had proposed to the Prussian merchants : 
" To whom do the goods belong ? " " Are they not dis- 
patched on commission on account of the enemy ? " ** At 
whose risk are they sent ? " were contrary to international 
law. 3. Timber, planks^ com, salt, and other articles with 
which the Prussian ships were laden were not to be con- 
sidered contraband, even according to the words of Lord 
Carteret himself; and, speaking generally, the laws of war 
contraband should not be applied to neutrals when on their 
return voyage to their own ports. 4. Belligerents have not 
the right to enforce their decrees on neutral merchants, since 
their respective rights and duties can only be determined by 
the mutual consent of governments, and accordii^Iy the judg- 
ments of the English Admiralty Court are not " ipso jure" 
binding on the King of Prussia ; but, on the contrary, he is 
entitled to claim damages on behalf of his subjects from the 
belligerents, and failing to obtain them to have recourse to 
reprisals. 

For the purpose of defining the principles of prize law, 
and in order to put an end to this dispute, the English govern- 
ment also appointed a commission, consisting of four mem- 
bers. Their report, presented to the king, states : — Ist. The 
general principles of law. 2nd. The facts of the case. 3rd. The 
application of the law to the facts. 4th. Remarks on the 
opinions of the Prussian commissioners. 

1. With reference to what is international law in time of 
war, the commissioners set forth that, in their opinion, a 
belligerent is fully entitled to capture not only war contra- 
band, but also all the property of his enemy ; neutral cargo 
only being considered free. To insure the due application of 
the principles of this law regular courts were established, 
whose duty it was to examine the proceedings of the priva- 
teers and decide all questions relating to prize. These courts, 
in accordance vrith immemorial custom, were established by 
the belligerents in their own territory, and were guided in 
their decisions by treaties and international law. All cap- 
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tures are to be brought to the country of the privateer, and 
are not to be considered lawful prize until so adjudged. Ship's 
papers, together with the testimony of the master and crew, 
who were on board at the time of the capture, furnish the 
evidence in these cases. It is the duty of the prize judge to 
examine the case impartially, and to release a captured vessel 
in the event of its being proved not to belong to an enemy. 
In doubtful cases further proof is to be admitted. A privateer, 
who has arrested a neutral vessel without sufficient grounds, 
is not only to be deprived of his prize, but condemned in 
damages and costs. On the contrary, if the papers of the 
captured ship should prove to be false, or equivocal, or if any 
have been thrown overboard ; if the testimony of the crew be 
vacillating, confused, or inconsistent with the papers, in all 
such cases, although the prize may be declared illegal, inter- 
national law subjects the neutral to payment of costs and 
damages, wholly or in part, at the discretion of the judge. 
Even in cases of restitution the neutral is liable to be con- 
demned in costs and damages, if his conduct is open to 
suspicion. The same principles are applicable to cases when 
neither from the papers nor from the evidence it can be 
ascertained, without further proof, that the property belongs 
to a neutral. Disputes respecting prize causes may, according 
to custom, be carried to the court of appeal, which is com- 
posed of the chief officers of state. In the absence of any 
appeal, it is to be presumed that the parties acquiesce in the 
judgment, and the process is at an end. Such a course the 
English commissioners considered to be both just and regular, 
since it had been sanctioned by treaties and the general con- 
currence of the nations of Europe. They were also well 
convinced that in Great Britain, Admiralty Courts were 
thoroughly independent in the exercise of their jurisdiction, 
and acted impartially. The commissioners, however, did not 
deny that some governments furnished exceptions to the rules 
before alluded to — viz., by following a more lenient course in 
visitation and recognising the immunity of the flag, — but 
they asserted that these arrangements depended upon treaties, 
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and merely applied to those governments which had entered 
into them, without in any manner affecting third parties. 

2. Having laid down the fundamental principles of prize 
jurisprudence the English commissioners entered upon the 
facts in detail, and contended that the British Prize Courts 
had not been guilty of any injustice towards the Prussians, 
but, on the contrary, had acted towards them with great 
leniency, by releasing some ships which had been seized with 
contraband on board. Hence Prussian subjects were, in 
their opinion, in no case entitled to damages, as their cases 
had been legally adjudicated upon; moreover, many of them, 
not having appealed, must be taken to have acquiesced in the 
judgment. 

3. After having thus applied the law to the facts, the English 
commissioners came to the conclusion that all the Prussian 
subjects, before presenting their petitions to their king, should 
have had recourse to the court of appeal, but not having 
done so, their complaints were inadmissible. 

4. Having thus disposed of the principles laid down on the 
part of Prussia, the English jurists expressed their opinion that 
the practices of neutral commerce, upon which the Prussian 
commissioners relied, were privileges having their origin only 
in treaties, and that the general rules of international law were 
to be found in the Consolato del Mare, whose authority, 
based on international customs, and supported by such pub- 
licists as Grotius, Loccenius, &c., could scarcely be doubted ; 
and Prussia, having no special treaty on the subject with 
England, was bound to conform to the regular course of prize 
jurisdiction. They also added that the claims of the Prussian 
subjects were groundless; as at one time they contended 
for the freedom of the ship on account of the cai^o, and at 
another for the freedom of the cargo on account of the ship, 
while the English Prize Courts acted in these cases in con- 
formity with international law, and without reference to the 
principles of that of their own country. 

These arguments, however, did not shake the opinion of 
the Prussian commissioners, who presented to the king 
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another report, wherein, amongst other things, they stated as 
follows: — 1. The belligerent powers acted unjustly in arrest- 
ing neutral vessels, laden with the goods of an enemy; a 
neutral vessel being as inviolable as neutral territory. To 
submit to such an arrest would be to surrender to the mercy 
of the enemy the right of international commerce. 2. The 
immunity of the flag is the rule and not the exception^ being 
the right of all neutral states, and the more so, because it 
does not interfere with the belligerent seizing contraband, and 
maintaining blockade. 3. The rule " free ship, free goods," 
generally involves another, which is that neutral cargo on 
board an enemy's ship is lawful prize. 4. England at the 
time of the last war did not uniformly adhere to any particu- 
lar system, neither to the Consolato del Mare, nor to the 
more moderate rule of "free ship, free goods," whence pri- 
vateers derived great profits, at the expense of neutral com- 
merce. 5. Prussian subjects were therefore fully justified in 
complaining of the oppression of the English, and seeking 
protection from their own king. 

This remarkable controversy was terminated in the year 
1756 by the Declaration of Westminster, according to which 
England made compensation to the Prussian subjects, and 
Frederic II. removed the sequestration from the Silesian 
loan. England, however, after this concession, did not make 
any general modification of her prize practice, but during the 
time of the seven years' war continued to molest neutral com- 
merce. Holland had more reason than any other power to com- 
plain of the conduct of the English privateers. In vain she relied 
for protection, first, on the observance of strict neutrality, and 
secondly, upon the treaty of 1674, whereby the immunity of her 
flag and other advantages had been guaranteed to her by Great 
Britain ; but the cabinet of St. James,' applying to her to 
act as an ally in that war, and receiving an evasive answer, 
English privateers were directed to deal with Dutch vessels 
according to the principles of the Consolato del Mare (/). 

if) Wheatotif Histoire, i. 256 ; Tolzet La Libert^ de la Navigationi p. 198 — 
205. 
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These causes of discord were soon supplemented by others, 
which originated as follows: — Immediately on the breaking 
out of hostilities, the French government determined to change 
their colonial policy, and to permit Dutch subjects to trade 
with their colonies, upon condition of obtaining a special cer- 
tificate or licence for that purpose, whereupon the Dutch, 
considering that all the ports and coasts of the belligerents 
were open to them, readily availed themselves of these new 
markets, but suiFered severely in consequence of their mis- 
take. The English cruisers and privateers having seized their 
ships, they were condenmed by the Admiralty Court on the 
ground that a ship provided with a passport firom an enemy 
lost its neutral character. The French government, in order 
to protect the Dutch merchants, then opened to them free 
trade with their colonies, and dispensed with licences ; but 
even this had no effect on England, whose privateers persisted 
in their former practices, and the Admiralty Court declared 
the captures to be lawful prizes, alleging in support of their 
judgment the foUowing reasons : 1. Neutrals have no right to 
carry on in time of war a commerce which is not permitted 
them in time of peace. 2. A ship, trading on account of the 
enemy, has forfeited the immunity of its flag, and cannot be 
considered neutral (^r). Thus originated the new rule of 

(g) On that occasion the English jurist, Dr. Marriott, published a pamphlet 
(The Case of the Dutch Ships considered, Lond. 1759), in which he openly 
defended the views of the Admiralty Courts about international law and prize 
jurisdiction {Reddie, Researches, i. 311 — 313) : ** The authority of publicists, as 
. well as the practice of European states or governments," says Marriott, *' concur 
that during war a belligerent is entitled to seize the property of his enemy 
wherever he may find it ; therefore two maritime powers cannot enter into 
hostile relations, without injury to the commerce of other nations. Neutrality 
is necessarily attended with some inconvenience." In reply to the question, 
what are the inconveniences of neutrality ? Dr. Marriott answers, ** that every 
ship directing its course to the port of an enemy, or sailing thence, is exposed 
to the strong presumption of being the property of an enemy. In order to ob- 
viate this suspicion, the merchant is bound to submit to visitation." After 
having in this manner admitted the necessity of arrest, Mairiott proceeds still 
further ; ** neutral cargo," he says, ** may be condemned for its illegal destina- 
tion according to circumstances, — for instance, if destined to places under 
blockade ; the ship also is liable to confiscation in case of the practice of any 
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17569 its result was to give to the English privateers many 
rich prizes. The Dutch stood not alone in their complaints 
on that occasion. Denmark had also suffered from English 
privateers and prize courts, and in order to protect her sub- 
jects against further violence, she sent to London a special 
diplomatic agent (A) to confer with the British government on 
the subject, but unfortunately to no purpose. 

The northern powers, finding that other nations were suf- 
fering in common with themselves, from the oppression of the 
belligerents, in the year 1769 entered into a convention for 
the defence of their neutrality, and the Baltic was conse- 
quently closed to privateers (i). This convention was the sig- 
nificant indication of the approaching struggle for the rights 
of neutral commerce, and the first step to the celebrated 
coalition of 1 780. France also entered into this convention, 
which remained in force to the end of the seven years* war. 

deceit on the part of the master on account of a contraband cargo, or for carry- 
ing on trade under the flag of an enemy.*' From this Marriott comes to the 
strange conclusion, that Dutch ships and goods, destined to French colonies, 
were lawful prizes according to international law, and for a breach of the laws 
of neutrality. An impartial reader may hence perceive in what light the Con- 
solato del Mare was considered in the English Admiralty Court. 

(h) The agent in this commission was Hiibner, the celebrated defender of 
neutral commerce. In 1759 he published his work, *' De la saisie des B^ti- 
ments neutres," in which, protesting against the violence of the belligerents, 
he endeavoured to establish the rights of neutrality on the principles of common 
sense and justice. W^e can here only refer to his views on prize jurisdiction. Being 
himself well acquainted with the irregularities of Admiralty Courts, he considers 
them incompetent to decide prize causes, and adduces the following reasons in 
support of his opinions. 1st. No one ought to be a judge in his own cause. 
2nd. Neutral merchants are not dejure subjects of the belligerent. In all such 
cases the Danish publicist requires that they should be decided not by the decrees 
of one or the other belligerent, but in conformity with international law. The 
whole burden of the proof concerning the legality of the capture, and the 
violation of neutrality, he contends, should fall on the privateer alone, and 
thinks that neutrals would find the best security during maritime war in mixed 
prize courts, where members from both sides should be appointed, for no other 
courts could be expected to be impartial in such matters. 

(•) This convention between Russia, Sweden, and Denmark, may be found in 
Martens* Suppl. au Recueil, iii. S6, Two years before its conclusion, France 
having favourably received the representations of the neutral powers, slightly 
modified her prize practice. 
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On the re-establishment of the peace of Europe by the 
treaties of Paris and Hubertsberg, 1763, the treaties of 
Utrecht were renewed (J). 

In the year 1776 commenced the memorable struggle 
between England and the United States of America. Expe- 
rience proves that civil wars are particularly cruel, and are 
seldom conducted on any principle of justice or international 
law. Consequently, in order to remove all pretexts on the 
part of the belligerents for the oppression of commerce, the 
neutral powers hastened to publish decrees in the same spirit, 
enjoining their subjects under fear of punishment to observe 
strict impartiality in that war {k). But these measures were 
to no purpose, as, amongst the belligerents, France alone 
made any perceptible modification in her former practice 
about neutral trade (/), whilst Spain openly avowed her inten- 

{j) Martens, Rec. iii. 16—100 ; 9Vheaton, Hist. i. 257. 

(At) We may observe that these decrees generally forbid a neutral subject to 
apply for letters of marque, and to act as a belligerent privateer. In the pre- 
ceding century every maritime war afforded a pretext for plunder ; amateur 
privateers sprung up on every side, and aggravated the suflferings of the neutral • 
merchants, but in the 18th century we observe the first measures on the part of 
governments to check the piratical habits of their subjects. See treaties be- 
tween France and Holland, 1739, and also between Sweden and Naples, 1742. 
Mar tent, Essai, § 13. 

(0 The decrees of the belligerent powers may be found in Martens' Recueil, 
iii. 101 — 157. The French decree of 1778 is more worthy of attention, on 
account of the novelty of the principles of neutrality therein set forth. It 
considers as lawful prize, 1 St. Neutral ships whose papers have been thrown 
overboard. 2nd. War contraband. If, however, the contraband does not 
exceed one, quarter of the cargo, the ship is to be released. Even this rule the 
French government was afterwards prepared to modify according to circum- 
stances. 3rd. Ships purchased from the enemy by neutral subjects, when there 
is no bill of sale on board, or sentence of condemnation by an Admiralty Court. 
4th. Neutral ships, the master, supercargo or agent of which are enemy's sub- 
jects. 5th. A ship on board which the muster roll (r61e d*6quipage) has not 
been authenticated by a neutral authority. According to this decree, only the 
papers found on board at the time of capture are admissible as evidence of 
neutral property. A passport is considered to be in force for one year only, and 
is invalid if granted to an enemy's subject not naturalized in the neutral 
country, or when the ship is not actually in port. Unfortunately, however, this 
decree, which forms an era in the history of French prize jurisdiction, was con- 
sidered to be a mere temporary measure, the effect of which depended on cir- 
cumstances, and might be abrogated at the will of the government. 
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tion of acting towards the neutrals in the same way as they 
allowed the English to treat them. Great Britain returned 
to her former system^ and, taking advantage of the interne- 
cine character of the war, endeavoured wholly to suppress 
neutral commerce. Regarding her enemies as rebels^ and 
their allies as abettors of civil war, she forbade all nations to 
have any connection with her former colonies. The English 
privateers, taking advantage of this feeling on the part of their 
government, and in the hope of all their captures being con- 
demned as prizes, attacked every suspicious looking vessel 
they encountered. It must be added that the list of contra- 
band goods was considerably enlarged, and the definition of 
blockade rendered still more vague at that time (m). Marriott, 
then judge of the Admiralty Court, laid down the following 
principles of maritime war as immutable : — L The belligerent 
has a right to seize on board neutral ships everything which 
might be made use of by the enemy for his defence. 2. Great 
Britain, lying between the German Sea and the Atlantic 
Ocean, forms, by its very position, a natural blockade to all 
the ports of France and Spain. 3. The rights of neutral 
nations depend on the customs or practice of the belligerents; 
treaties are but temporary privileges, valid only as long as the 
Admiralty Court finds it convenient to make use of them (n). 

(m) The facts relating to the arbitrary proceedings of the English privateers 
at this time are collected by Martens, Merkw. Falle, ii. 59 — 128 ; Totte, 
La Libert^ de la Navigation, p. 206, &c. ; Schlouer^ Gesch. der 18- ten Jahrh. 
iv. 353 — 8. 

(n) The judgments of Marriott were collected and published under the title 
of " Decisions in the High Court of Admiralty during the Time of Sur J. Hay 
and of Sir J. Marriott.*' The analysis of the most important may be found in 
the work of Butch, *' Uber das Bestreben der Volker einander in ihrem Seehandel 
recht wehe zu thun," S. 117 — 187. It is a matter of surprise to us, that such a 
judge should find favour with jurists of the present time. " It is true/' Reddie 
says, *' that Marriott was in many respects inferior to his successor Sir William 
Scott, but his faults and mistakes proceeded not so much from prejudice against 
neutrals as from patriotism ; moreover, they could be easily rectified by means 
of appeal." Researches, i. 66. But from whatever motives Marriott acted, it is 
evident from documents of that time, that the higher court seldom reversed his 
decisions. Neutral merchants did not even dare to appeal, as they were con- 
vinced that it would be fruitless, and only increase the legal expenses of the suit, 
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The effect of this prize practice threatened ruin to neutral 
commerce, since it was evident that England would allow no 
maritime law but her own to be enforced. Happily, however5 
international justice at that time found powerful supporters 
in other parts of Europe; for, from the year 1780, Russia 
formed with seven other powers a strong coalition, which 
checked the violence of privateers, and secured the rights of 
neutrality (o). 

There was no difficulty in the allies agreeing upon funda- 
mental principles : they resolved — 

1. Only to permit the seizure of neutral vessels where the 
duties of neutrality had been unquestionably violated. 

2. To require from the belligerents that judicial proceedings 
against neutrals should be commenced without delay, and in 
accordance with an uniform, clear, and legal system. 

3. In case of neutrals having unjustly suffered, to compel 
the belligerents not only to pay damages, but also to make 
compensation for the insult offered to the neutral flag, otlier- 
wise to have recourse to reprisals. 

4. To adopt these rules as the principle of a future maritime 
code (Code Maritime Universel). 

The armed neutrality soon succeeded in its object, and 
put an en^, to the irregularities of the Admiralty Courts. 
France, Spain, Holland and the United States revoked their 
former decrees, and published new ones in conformity with 
the declaration of the Empress Catherine (p). Great Britain 

and hence the mistakes of Marriott were not so easily remedied as Reddie 
thinks. See B'dsch, S. 148—156. 

(o) Martens, Recueil, iii. 158. See Additional Note at end of this Period, p. 70. 

{p) The French government had already in the year 1780 directed their 
admiral and privateers not to molest neutrals, even though apparently destined 
to enemy's ports, and in no case to capture them, unless they had a cargo of war 
contraband, or were engaged in the transport of English troops, or harboured 
Englishmen under a neutral flag. Code des PrUet, ii. 866—868, 875, 886. 
Martens, Recueil, iii. 16S. The Dutch decree of 1781 also adopts the prin- 
ciples of the armed neutrality. (Martens, Merkwiirdige Falle, ii. 318, Art. 42.) 
The same may be said of Spain and of the United States of America, whose 
decrees are to be found in Martens, Recueil, iii. 161; fVheaton, Histoire, i. 
367. 
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herself was at last obliged to yield to the influence of this 
powerful coalition, and mitigated, though not avowedly, the 
severity of her prize laws (q). One of the best results of the 
coalition was the diminution of privateers, according to the 
testimony of a contemporary, who says, " At the end of the 
war privateering had almost disappeared, and neutral com- 
merce flourished almost as much as in a time of profound 
peace" (r). 

At the conference of Versailles, the commercial treaty of 
Utrecht was again renewed by England, France, and Spain; 
but knowing by experience that such renewals were of little 
practical utility, and fearing that the belligerents would re- 
turn to their former malpractices, the members of the ^' armed 
neutrality" resolved to proceed with the work which had been 
so successfully commenced. Accordingly the principles of 
1780 were more fully developed, and having been introduced 
nearly by all the nations of Europe into their commercial 
treaties and alliances, found support even in America. In 
the course of the next ten years, namely, from the peace of 
Versailles to the year 1793, measures were taken and rules 
laid down in order to reform the prize law of the belligerents, 
and to secure the independence of neutrals at sea. Review- 
ing the treaties of that time(s) we find in them some im- 



{q) In the years 1781— 2, secret instructions were given to the English 
privateers, to the effect that they should carefully abstain from collision with 
neutrals. With respect to Russian ships, England showed no intention to 
enforce visitation, as we may conclude from the letter of Lord Malmesbury to 
Count Panin. See Lord Afalmeshury* s Diary and Correspondence, London, 
1845, i. 2S2, S19, 410. The cabinet of St James/ however, never formally 
recognized the armed neutrality, but made every effort in its power to dis- 
solve the coalition. Of the English statesmen Fox alone did not agree with 
his fellow-countrymen, and even intended afterwards to conclude with Holland, 
through the mediation of Russia, a treaty of peace on the principles of 1780. 
Lord Malmesbury, iv. 25, 26, 42, 53 ; Wheatott, Histoire, i. 367, 868. 

(r) See DoAm, Denkwtirdigkeiten meiner Zeit, Lemgo, 1815, S. 158. See 
also B'lisch, 284. 

The treaties of 1788 — 1798, in which are developed and explained the prin- 
ciples of the *' armed neutrality," are to be found in the Srd and 4th vols, of the 
collection of Martens, 
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portant clauses concerning the right of visitation (visite), evi- 
dence in prize courts, and the legal forms of proceeding. 

1. Visitation, The declaration of 1780 made no mention 
of the right of search, and as long as the " armed neutrality*' 
remained a powerful coalition, privateers did not venture upon 
a search or any other irregular proceedings. In order to pre- 
vent at a future time a repetition of such abuses, the treaties 
(1783 — 1793) generally assume that visitation ought to be 
confined to the verification of the papers; while search, break- 
ing open coffers, interrogating the crew, &c., are all strictly 
forbidden to privateers. However, if on board the ship there 
are not found any papers, the privateer may, with the con- 
currence or at least in the presence of the owner or master, 
put a seal upon the cargo, make an inventory of it, and bring 
the ship into a port of his own country. Search then can 
only be made in the presence of an officer of the Admiralty 
Court, and immediately before the commencement of the suit. 
A neutral subject, on board of whose ship are found contra- 
band goods, may deliver them up to the privateer, and id 
entitled to continue his voyage with the rest of the cargo 
without molestation {t). The declaration of 1 780 is also silent 
on the question, whether a ship sailing under neutral convoy 
is free from visitation, but shortly after the establishment of 
the "armed neutrality," England and Sweden entered into 
an angry discussion on that subject, whereupon the Swedish 
government addressed a note to that of Russia, to ask its 
opinion upon the point, and received for answer, that the sub- 
jecting of ships under convoy to visitation would be insulting 
to the national flag ; and that cruisers or privateers of the 
belligerents ought to be satisfied concerning the neutral cha- 
racter of the ship and cargo, with the verbal information of 
the officer in command. This opinion of the Russian court 
met with general approbation, and being considered as one 

(0 With respect to the treaties oF the United States with Holland (1782), 
and of Russia with Denmark (1782) and Austria (1785), see Martens, iii. 
427, 468, iv. 72, &c. The same principles are adopted in a treaty between 
France and England (1786)» Martens, iv. 155. 
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of the principles of the '* armed neutrality" was inserted in 
almost all the treaties of that time from the year 1782 («e). 

2. The evidence in prize cases is, according to treaties, the 
ship's papers (x)y namely, passport, and documents about the 
nature and destination of the cargo. As to the ownership of 
the cargo the neutral is not bound to have documents relating 
to that, because the property, even of an enemy, is considered 
free under a neutral flag (" frei Schiff*, frei Gut"). The pass- 
port, which is not usually given for more than two years, and 
should be renewed on the return of the ship to its own 
country, ought to contain the name of the ship and of its 
owner, as well as the domicile of the master, which is to 
be duly particularized. Prize courts formerly condemned all 
ships built in the country of the enemy, and purchased by 
neutrals in the time of war, without admitting any excuse in 
justification. The "armed neutrality" endeavoured to put an 
end to this practice, though the different governments did not 
come to an agreement, without a long discussion as to the 
alterations which should be introduced into the maritime law 
on this subject. The points in dispute, however, were at last 
settled, by empowering the neutral to order ships to be built 
in the country of an enemy on his own account, or to pur- 
chase those already built, and the belligerent was bound to 
admit, as conclusive proof, the bill of sale. To this was 
added that the subject of an enemy who had been natura- 
lized, or who was employed in the service of a neutral power, 
should enjoy the rights of a neutral (y). 

(m) Martens, Merkw. Falle, ii. 35—8. Here also we may refer to the 
treaties of Russia with Denmark, and of the United States with Holland 
(1782), of Russia with Austria (1785), also with France, the kingdom of 
hoth the Sicilies and Portugal (1787), and of Prussia with the United States 
of America. Martens, Rec. iv. 72, 196, 229, 316. 

(*) See particularly treaties of United States with Holland (1782), with 
Prussia (1785), and of England with France (1786). 

(y) See treaties mentioned in notes, pp. 64, 65, In the treaty between Eng- 
land and France (1786) we find the following rules relating to Prize Coutts^ 
" Si quelque navire marchand se trouvait d^pourvu de ses lettres de mer oo 
de certificat, il pourra ^tre examine par le juge competent, de fa^oncependant que 
par d'autres indices et documens il se trouve qu'il appartienne v^ritablencnt 
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3. With respect to the manner of conducting legal pro- 
ceedings in prize cases, the treaties of 1783 — 93 contained 
but few rules ; they only require that cases between privateers 
and neutrals should be settled impartially, without delay, and 
in conformity with international justice. Should the judg- 
ment be considered unjust or oppressive, diplomatic agents are 
entitled to intervene in behalf of their fellow-countrymen, and 
to bring the case before the Court of Appeal (z). A privateer, 
having captured a neutral ship without sufficient grounds, is 
held liable to damages to the injured party ; but unfortunately 
the amount of compensation is nowhere determined in treaties ; 
Holland and the United States alone have laid down care- 
fully defined rules on the subject, namely, that the privateers 
shall repay all the legal expenses, and a per-centage for 
•'lucrum cessans" to the owner, and all persons who may 
suffer from the illegal capture (a). All the above-mentioned 
treaties are imbued, so to say, with one and the same spirit, 
having a tendency to lessen the cruelties of maritime war, to 
put an end to the illegal plunder of neutrals by privateers, 
and to mitigate the harsh decrees of prize courts. It is re- 
markable that the authors of the ''armed neutrality," even 

auz sujets de Tun des dits souverains, et qu'il ne contienne aucune marchan- 
dise destin^e pour rennemi, il ne devra point Itre confisqu^ maU sera relfiU:h^ 
avec sa charge.** 

(c) In addition to the treaties already cited, reference may be roade to that 
between Denmark and Genoa (1789), in which the influence of the *' armed 
neutrality*' is apparent. Martens, Rec. iv, 438. Denmark and Genoa im- 
posed upon their consuls the duty of defending neutrals in the pr^ae court, and 
appointed advocates for the same purpose ; it was also agreed* when the evidence 
of neutrals and captors was conflicting, to give the preference to the former, 
*<parceque Tint^rdt du capteur doit toujours rendre ses accusations su^pectes." 
This remarkable rule, however, does not occur in other treaties. 

(a) By the clauses of this treaty the rights of neutral merchants in the prize 
courts are fully secured. Martens is perfectly right in ol^erving, that neutral mer- 
chants cannot be considered as compensated by the mere payment for the cargo 
plundered and injured, but are also fully entitled to an indemnity for what 
might have been gained, if the vessel h,a4 in due course reached its place of 
destination ("lucrum cessans'*). E.ssa^ s. 80, p. 95. Other treaties abrogate 
some unreasonable contributions imjpiosed on neutrals, as, for example, fees or 
other duties. Martens also gives a ^11 account of the conventions relating to 
prize jurisdictiMi of tfaf^t ^me, and of the decrets ou that subject. 

f2 
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when belligerents, adhered to their principles. As an instance, 
we may cite the ordonnance of the Empress Catherine on priva- 
teers (1787), issued on the occasion of the war with Turkey, 
which, being in perfect conformity with the declaration of the 
Empress in 1780, is, according to the opinion of Hautefeuille, 
one of the most liberal decrees ever published by a bellige- 
rent. The Empress prescribed to privateers the courtesy due 
to neutrals, and greatly restricted the right of visitation, con- 
fining it to particular seas (b). Sweden in the decree of 1788 
also sanctioned the principles of the " armed neutrality," and 
conformed her prize jurisprudence thereto (c). The declara- 
tion, however, of the court of St. Petersburgh, published at 
the end of the war with Sweden (May 6, 1789), was much 
more extraordinary, for therein the Empress promised the 
protection and the assistance of the Russian fleet to the mer- 
chants of all neutral nations (rf). Thus the freedom of neu- 
tral commerce became every year more prevalent in Europe, 
and naval wars were greatly mitigated. Some states found 
it even advantageous to put an end to privateering. The first 
attempt to that effect was made by the United States of 
America in a treaty with Prussia, in which also the right of 
seizure of war contraband was modified into that of preemption 
(" droit de preemption") {e). The question of the abolition 

{b) Martens, Rec. 336. However it is to be observed tbat in tbat war the 
Greeks, and not native subjects of Russia, received letters of marque from the 
Empress. In the first war with Turkey (1767 — 74) Russia had not recourse to 
privateering. Martens, Rec. ii. 32, 33 ; Essai, p. 46, s. 9. 

(c) Martens, Rec. iv. 394 — 410. In this decree Sweden admitted the im- 
munity of the neutral flag, and exempted from visitation ships proceeding 
under neutral convoy. Only in the definition of war contraband does the 
decree not altogether correspond with the declaration of 1780; for instance, it 
includes in the list of prohibited goods, besides arms and ammunition, money, 
but the Swedish king, in consequence of a protest from several powers, subse- 
quently revoked this decree, and returned to the principles of the "armed 
neutrality." 

(rf) Martens, Rec. iv. 428. 

(e) The treaty of 1785 was concluded by Franklin, the well-known opponent 
of privateering. In his opinion, this institution ought to be put an end to for 
the good of mankind and the maintenance of peace. The custom of plundering 
merchant ships is a remnant of piracy, it produces no benefit at all. At the 
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of privateering was subsequently taken up by France (/). 
Unfortunately these humane projects were not destined to be 
carried into effect, for in 1793 there commenced in Europe 
a long revolutionary war, which threw all international rela- 
tions into confusion, almost annihilated the political institu- 
tions of Europe, and shook to its foundation the very idea 
of neutrality. 

commeDcement of a war, indeed, some rich ships may fall into the hands of the 
captors and be taken by surprise, but the enemy soon becomes more careful and 
protects the commerce of his subjects by strong convoys Consequently in the 
course of war, as the number of privateers increases so does the value of the 
captures diminish. 

(/) In 1792, the French diplomatic agents were instructed to ascertain how 
far foreign nations were inclined to abolish privateering. Unfortunately the 
political circumstances of that time prevented any sympathy or confidence 
being placed in the intentions of France. W^ith the exception of the Hanseatic 
Towns (which made no use of privateers) not a single state of Europe re- 
sponded to the question proposed. See B'usch, 290, 3 ; Ortolan, Diplomatic 
de la Mer, iL 56; Cauchy, Du respect de la propri6t6 priv^e sur Mer, annexes, 
N. 1 — 4. As to the United States, they answered the Fiench communication 
favourably, though rather in a vague manner. 
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ADDITIONAL NOTE BY THE AUTHOR. 

Page 63. 

In a juridical work like the present, the ** armed neutrality" is chiefly con> 
sidered in its effects upon treaties and international customs ; as to the political 
events which led to its foundation they are recorded by some contemporaries of 
Catherine II. It would be long, and even useless, to enumerate here all the 
books and pamphlets which give or pretend to give information on the origin 
of this celebrated league. As the chief authorities upon the subject may be 
cited the memoirs of M. Dohm (Denkwiirdigkeiten meiner Zeit, Hannover, 
1814-15-18) ; Count de Goeriz (M^moires sur la Neutrality arm6e, B&sle, 
1801, Paris, 1804), and Sir James Harris* (Lord Malmesbury) Diary, London, 
1845. 

These diplomatists, though differing from each other in some details, look 
upon the whole affair nearly in the same light. According to their opinion, the 
declaration of 1780 arose out of a court intrigue, aimed at the influence of 
Prince Potemkin, the great favourite of the Empress, and had no other object 
than to ruin his political power. Catherine herself seemed to have been 
almost an involuntary agent in the hands of Count Panin, the minister of foreign 
affairs, with whom the scheme originated. The defence of neutral rights 
furnished this statesman with a good pretext for overthrowing his rival. By 
giving full credit to this testimony, and deriving all our information from the 
same source, it might be supposed that the authors of the "armed neutrality " 
hardly knew what they were about, and that they only became fully aware of 
the importance of their acts from subsequent events, and when almost the whole 
of Europe had acceded to the principles of 1780. Now all this story seems to 
us, if not a pure invention, at least a great misrepresentation of the facts. The 
truth is that the success of the Russian policy having excited great envy, the 
open and secret enemies of the " armed neutrality" had recourse to every kind 
of obloquy and literary abuse, in order to discredit it in the eyes of the world. 
Consequently the most absurd rumours, about the authors of the coalition as 
well as their motives, were circulated abroad, and have been repeated up to the 
present time. However difficult it would be to refute these calumnies without 
access to the state archives, where the whole correspondence relating to the 
subject is deposited, we humbly submit to our readers the following considera- 
tions, which are founded upon documentary evidence, or derived from Russian 
historians. 

The first circumstance to be hoticed is, that the contention between Prince 
Potemkin and Count Panin had no such signification, with reference to the 
"armed neutrality," as foreign diplomatists seemed to imagine. The principal 
question in dispute was the English alliance ; in fact, the first of these states- 
men strongly recommended his sovereign to take part in the American war ; the 
second, on the other hand, advised her to stand aloof from the great conflict, 
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wherein she would be no gainer, and might lose the advantage of being appealed 
to as an impartial mediator. As long as the Empress hesitated to avow her 
decision on the best course to be pursued, the opportunity for a neutral le<igue 
vas necessarily delayed. It may be also easily understood why the cabinet of 
St. Petersburg kept all these proceedings a secret from the English minister, 
whose connections with Potemkin were probably as well known to Catherine as 
to the minister for foreign affairs. It must not be supposed, however, that the 
declaration of 1780 burst forth as the feat of a skilful courtier, devised to in- 
jui'e a rival. We have every reason to believe that this act had been long in 
preparation, before the Empress found a favourable opportunity for offering it 
to Europe, as the most efficient measure against the violence of belligerents. 
Some diplomatic papers of chat time, published from the state archives of St. 
Petersburg a few years ago (see the Maritime Magazine, or the Morskoi Sbomik 
£»r 1869, No6, 9—12), prove that the seizure of Russian merchandise near 
.Cadiz by Spanish cruisers was only the last of many grievances reported to 
Catherine by her ministry. From the very beginning of the war the atrocities 
of privateers induced the Russian government to take serious measures for the 
protection of commerce. Thus in 1778, when American cruisers made their 
first appearance in the northern seas, the Empress gave orders that a squadron 
ahould be stationed near Archangel to convoy English traders. Soon after- 
wards Catherine represented to Denmark and Sweden the urgent necessity of 
common action against cruisers in the Baltic (Lettres du Comle Pavin k M. 
SacUent Charg6 d' Affaires a Copenhague, 16 Aoflt, 1778, et note du Comte 
Bemtterf, 28th Sept. 1778). It is remarkable, however, that Count Panin, by 
recommending the Empress to declare in London and Paris her firm intention 
to close the entrance of the northern sea to all cruisers, prevented at that time 
all further proceedings against belligerents, and this declaration appeared to 
him quite sufficient for the purpose. In the confidential report addressed by 
the Count to Catherine, and approved by her on the 22nd Dec. 1778, we 
observe that his intentions were then not so hostile to England as Sir 
James Han is expected. The dangers of a breach with Great Britain are 
therein set forth without reserve. The Russian minister submits to his sove- 
reign the future line of conduct to be adopted towards belligerents. In his 
opinion the question of neutral rights, being very intricate, great modera- 
tion and circumspection were requisite to be used in dealing with it. He 
strongly recommends that Russia should attend to her own interests, and 
avoid a close alliance with her Baltic neighbours upon that question. Thus 
a co-operation with Sweden appears to Count Panin not desirable for many 
reasons. " The Swedish policy of defending neutral rights," says he, ** may 
cause us great difficulties^ and involve our government in a disastrous war with 
the greatest maritime power of Europe." Accordingly, when the cabinet of 
Stockholm in 1779 made the first proposals for a treaty to that effect, they were 
declined by Catherine. In short the documents we have cited here give us no 
indication whatever that Count Panin was the real author of the "armed neu- 
trality." On the contrary, the spirit of the declaration of 1780 seems not to be 
in accordance with his former views as well as with his general conduct as 
minister for foreign affairs. We are more inclined to think that the new scheme 
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of neutral policy was originally devised by the Empress herself. The first pre- 
cedent for it she might have found in the convention of 1759 mentioned before. 
It must be added that her various reading and intercourse with foreign diplo- 
matists made her better prepared to conduct the foreign affairs of Russia, 
according to her own enlightened views, than, like some other sovereigns, to 
follow the advice of her council. In fact, the political talents and literary 
accomplishments of Catherine are so well known, that they afibrd sufficient 
grounds for our adhering to that opinion. Many important state papers were 
the production of her mind and pen. The authenticity of her correspondence 
with Voltaire is undoubted, and was never disputed. The same may be said 
of the ** General Instruction for the Government of the Empire." This mo- 
nument of the legislative wisdom of the Empress, having been transalated into 
foreign languages, is as well known in Western Europe as in Russia. But the 
most improbable part of the story about the origin of the " armed neutrality*' is 
that Catherine when signing the declaration did not understand its meaning. 
Whatever her faults might have been, she was perfectly able to appreciate the 
consequences of her political acts. It must not be forgotten that Sir James 
Harris puts into the mouth of one of his confidants the following remarks upon 
this new plan for the defence of neutral rights : " the declaration is the child 
of the Empress' own brain.** The five articles were sent in the rough draft to 
Count Panin, who made no addition to the original ; see Lord Malmesbury*s 
Diary, vol. i. 266. The Count himself, who very soon fell into disgrace, is re- 
ported to have abjured all participation in devising the principles of 1780. 
When questioned upon this point he once said, "they who think that anybody 
suggested to the Empress the idea of a neutral league, or has now power enough 
to put it out of her head, are greatly mistaken." La Cour de Ru8sie,il y a cent 
anSf Berlin, 1858, p. 253. All these facts seem rather to corroborate our views 
than otherwise. However it may be, we sincerely hope that the absurd fables 
about a court intrigue will fall to the ground, as soon as the historical truth, 
contained in the diplomatic documents, shall be fully brought to light May 
this be done by future inquirers. Nothing but a careful study of the whole 
reign of Catherine can lead impartial men to safe conclusions upon the ** armed 
neutrality.'* It will then be easily admitted that its origin is due as much to 
the natural course of events as to the liberal tendencies of the Russian 
Empress, and the philosophical spirit of her time. 
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PERIOD IV. 

FROM 1793 TO 1815. 

The continental governments having, as we have seen, agreed 
on the fundamental principles of prize jurisprudence, had enter- 
tained the idea of drawing up a code of neutrality ; but these 
intentions, originating in the declaration of 1780, were frus- 
trated by the breaking out of the French Revolution. The 
political events which occurred in France, and afterwards in 
other countries, not only prevented the further extension of 
the " armed neutrality," but afforded a pretext to the bellige- 
rents for resuming their former harsh proceedings. Conse- 
quently international treaties having been rescinded in the 
midst of the general commotion of Western Europe, Admi- 
ralty Courts began to oppress neutral merchants under the 
authority of the severe instructions of the belligerents, and 
privateers not only refused to acknowledge the immunity of the 
flag, but even disavowed the doctrine of the Consolato del 
Mare. In vain the northern powers endeavoured to form a 
permanent coalition for the protection of their commerce. The 
league they entered into (1800) only continued a few months, 
and failed of attaining the success which attended the first 
armed neutrality at the time of the American war. By the 
treaty of St. Petersburgh (1801) the allies even made some 
concession to England, and considerably modified the prin- 
ciples of Catherine II. In general, during the French revo- 
lutionary wars, the power of the neutral governments di- 
minished, and England returned to the system of the Middle 
Ages without opposition. At the end of the 18th century the 
decisions of Sir Wm. Scott (afterwards Lord Stowell), sup- 
ported by the British navy, were enforced on neutrals. The 
English government, however, failed in attaining an absolute 
supremacy at sea. When Napoleon established the Coati- 
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nental system (1806) Sir Wm. Scott was obliged to give up 
the rules of English practice, which he had invariably followed 
before. In the course of time the belligerents, attacking one 
another with retaliatory measures, proceeded to the last ex- 
tremities, and declared neutral commerce unlawful, and even 
criminal in their eyes. In this manner, the very idea of neu- 
trality was, so to say, repudiated, and privateers as well as 
prize courts were converted into instruments of commercial 
inquisition. Such are the final results of this destructive 
period. In order to define them more accurately, we propose 
to direct our attention to facts (a) and to lay before the reader: 

1. The successive modifications of the principles of 1780; 

2. The prize law of England and France under Sir Wm. Scott 
and Portalis ; 3. The irregular character of privateering and 
prize proceedings at the period of the Continental system. 

The decree of the year 1792, according to which France re- 
pounced privateering, was not carried out. Having declared 
war against Great Britain the National Convention issued 
letters of marque, and accordingly many small vessels were 
dispatched for the purpose of plundering ships engaged in 
commerce. The former laws, however, respecting maritime 
prizes, and consequently the ordonnance of the year 1778, 
were confirmed, and privateers received instructions to re- 
spect the immunity of the flag (6). In the meantime, Eng- 
land not only refused to adopt the principles of the " armed 
neutrality," but skilfully took advantage of circumstances, iu 
order to add to the severity of maritime warfare. Observing 
that the enemy suffered for want of provisions, she adopted 
what might be called a system of famine (systeme de famine), 
namely, entered into conventions (c) with the principal powers 
of Europe in order to forbid the importation of corn and food 



(a) Compare generally Comte de Garden, Histoire de Traitis, vi. 801--381 ; 
WheatoHt Hist, du Droit des Gens, ii. 13—106. 

(6) See the French ordonnances respecting privateers and prizes which were 
published at this time, Martens, Rec. v. 376—400, vi. 752 — 776 ; Lebeau, 
Nouveau Code des Prises, iv. (Paris, an IX.) 

(c) Marietu, Recueil, v. 439, 473, 483, 487. 
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into the French ports, and the carrying on of any intercourse 
with France* To counteract these measures the National 
Convention had recourse to retaliation, and by the decree of 
May 9th, 1793, enjoined cruisers and privateers to seize 
neutral vessels destined for England, laden with corn or provi- 
sions, or freighted with English merchandise. By this decree 
English property was declared lawful prize, and even neutral 
cargo, subject to the right of preemption (droit de preemption) 
on the part of the French government. These arbitrary rules 
were to remain in force until the interested powers obtained 
from England a strict observance of the rights of neutrality. 
A few exceptions were made in favour of Denmark, Sweden, 
the United States of America, and other governments with 
which France had treaties of commerce (d). 

For the purpose of meeting this ordonnance of the Con- 
vention, England extended still further the right of pre- 
emption, had recourse to a stricter system of blockade, and 
gave to privateers such instructions against neutrals as 
authorized them to stop with impunity all merchant ves* 
sels (e). 

The Danish commerce suffered particularly at this time. 
Up to the 19th August, 1793, 189 Danish vessels had been 
seized, and the compensation promised them for provi- 
sions was only very reluctantly paid, and after much delay. 
In vain Count Bemstorf attempted, in his celebrated memo- 
rial, to show to the cabinet of St. James, that the neutral 
powers had nothing to do with the peculiar character of the 
war, and that, according to the principles of independence, 
they ought to enjoy undisturbed the advantages of commerce, 
in the midst of the conflict. To this the English government 



(d) See Haut^ettille, iii. 276, &c. 

(e) Martens, Rec. v. 696—605. Besides the Orders in Council of the 8th 
June and 6th Nov. 1798, according to which England extended the right of 
preemption to all neutrals, and made lawful prize the produce of French colo- 
nies, privateers received also secret instructions very oppressive to general 
commerce. See Comte de Garden^ vi. 324, 330. 
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replied that France had placed herself out of the pale of 
civilization ; that no power could be considered neutral with 
reference to her ; and that all nations were bound to take 
part against her (e). 

Having exhausted in conference all power of persuasion, 
Denmark proceeded to arm her fleet, and concluded with 
Sweden an alliance for the protection of commerce (1794) (/). 
About the same time the conduct of England provoked the 
resentment of the United States of America. Jefferson, the 
then secretary for foreign affairs, resisted energetically the 
violence of the privateers, and protested that the sale of 
agricultural produce was always considered free; that the 
belligerents were not entitled to extend the catalogue of con- 
traband on their own authority, and added that the sub- 
mission to that authority would amount to the surrendering 
into the hands of one nation the commerce of the world. 
Yielding to these remonstrances England consented to the 
appointment of a mixed commission, to examine the claims 
of American subjects to compensation; as to the exertions of 
the United States in favour of the immunity of the neutral 
flag, they remained unsuccessful. By the treaty of 1794 
both powers reverted to the principles of the Consolato del 
Mare, and extended the catalogue of contraband to some 
articles ** ambigui usus" ig). 

Having made such concessions to the cabinet of St James, 
the United States had no right to expect that any greater re- 
gard should be shown to their flag by the other belligerents ; in 
fact, even before the conclusion of the treaty to which we have 
alluded, France had complained that the Americans permitted 
the English to seize and condemn as lawful prize the merchan- 
dise of their own subjects ; but when the news that the treaty 
of 1794 was signed reached Paris, the French government im- 

(e) See the diplomatic papers on this subject in Martens* Causes C61ebre», 
11.333—63; Rec. v. 569, 593. 
(/) Martens, Rec. v. 606. 
{g) Martens, Rec. v. 640 j Wheaton, Hist. ii. 39—47. 
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mediately had recourse to reprisals, and adopted on their side 
towards the Americans the principles of the Consolato del 
Mare (Decree, March 2, 1796). In justification of which 
measures the Directory alleged the following reasons: — 
1. According to the treaty of 1778, between France and the 
United States, it was laid down that all privileges granted by 
one of the contracting parties in favour of a third power should 
belong to the other party. 2. That it would be unreasonable 
to expect them to observe the immunity of the flag with re- 
spect to those nations who renounce it of their own accord. 
After this decree the cabinet of Washington lost no time in 
breaking off commercial relations with France (A). 

Thus the example of one belligerent acted upon the other, 
and the old system of the Consolato del Mare took the place 
of more liberal principles of neutral commerce. The obstinacy 
of the belligerents increased every year, and to all the terrors 
of unbridled privateering was added oppressive procedure in 
the prize courts. While Marriott, in England, was inclined 
to support all the abuses of belligerents (i), the French govern- 
ment referred cases, relating to maritime prizes, to the ordinary 
courts of law ; and even conferred a prize jurisdiction on their 
consuls in neutral ports. The partiality of these new judges 
reached its greatest height at the end of the 18th century; 
they called upon neutral ships to produce all papers required 
by the French regulations, without paying any attention to 
the difference of European laws in that respect, and con- 
sidered every ship, which had once belonged to the enemy, 

(h) Wheaton, Hist. ii. 50, 51 ; Martens^ Rec. vii. S76. Friendly inter- 
course between France and the United States was re-established by the Morfon^ 
taine Treaty in the year 1800. Martensy Rec. vii. 484. By this convention both 
parties reverted to the former liberal principles of neutrality, and the immunity 
of the neutral flag was again acknowledged. 

(t) This judge was the great opponent of neutral commerce : he did not con- 
sider the old English customs sufficiently severe in checking it, and laid down 
in the year 1794 an extraordinary rule, according to which neutral nations were 
only permitted to carry their own produce, and not that of other countries. 
Jacobsen, Seerecht, i. preface. Marriott defended this arbitrary limitation of 
trade with the enemy, on the principles of the Navigation Act, which was then 
adopted by many states in imitation of England. 
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lawful prize, though she had afterwards been transferred to 
a neutral by a regular bill of sale (ft). 

In the year 1798 the Directory published two new decrees, 
unprecedented in history ; one of them shortened prize pro- 
ceedings to such a degree that there was not time enough 
for neutrals to bring forward their evidence; the other 
introduced a rule, whereby the character of the ship was 
to be determined by the cargo, that is, it declared lawful 
prize all neutral ships in which were found any article of Eng- 
lish manufacture (/). By the introduction of these decrees, 
international trade ceased to have free course ; visitation de- 
generated into abusive search, and privateers became pirates. 
In answer to the question of neutral merchants, what was to 
be considered war contraband ? the French privateers replied, 
*'all that is worth seizing" (tout ce qui vaut la peine d'etre 
pris). 

It appears, then, that the principles of the "armed neu- 
trality" were abandoned during these revolutionary wars. In 
fact, the United States of America, on the conclusion of a 
new treaty with Prussia in the year 1799, even proposed to 
abolish the immunity of the flag ; or, at least, to postpone 

(k) Several French jurists then» and afterwards some members of the 
Directory itself, protested against this unusual change introduced into prize 
jtr&ctice {Lebeau, iv. 345, 403—415). Portalis justly says, ** C'6tait une grande 
erreur d'avoir attribu^ la connaissance des prises aux tribunaux ordinaires. 
Quand il s'agit de la justice des nations entre elles ; quand 11 s*agit des droits 
de la guerre et de leur execution ; quand il faut peser les trait^s, decider 
si une nation est amie ou neutre, on est 6tonn^ sans doute de voir intervenir 
une autre autorit^ que celle du gouvernement." According to the custom of all 
governments prize jurisdiction belongs to special courts, established for the 
purpose. Pritchard, Digest, iii. 163, 412; Wildman, Institutes, ii. 163,361. 
The appointment of prize judges in neutral ports was also an anomaly con- 
^ trary to international law ; besides, the consuls, to whom the Directory gave 
jurisdiction in these cases, were, according to Busch, often part owners of the 
privateering vessels, and were consequently interested in the condemnation of 
the neutral merchant. B'uschf Das Bestreben der Volker, S. 393. 

(/) See Comte de Garden, vl 3Z5SS7 ; Robinson, vi. Coll. 33, not.; Busch, 
332—336, 394—411; Jacohsen, Seerecht, 69 ; Martens, Rec vi. 398. Ix^ a. 
very short time after the publication of these decrees there were confiscated 
more than 300 neutral vessels, so that merchants did not dare to undertake a 
voyage, excepting under the protection of convoy. 
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its acknowledgment to a more favourable time (w). Only 
Denmark and Sweden adhered to the traditions of their policy, 
and, in order to protect their commerce, resumed the practice 
of making use of convoy. This proceeding was resisted on 
the part of Great Britain, and, in a short time, produced a 
violent collision (n). Both the neutral powers were already 
on the point of yielding to ,the English government, when 
they found an energetic supporter in the Emperor Paul I. 
Having been disgusted with the violent conduct of the belli- 
gerents, he published, August 16, 1800, a declaration for the 
purpose of re-establishing an armed neutrality; and, finding 
Denmark, Sweden and Prussia favourable to his views, signed, 
in conjunction with them, on the-rV Dec, 1800, the memo- 
rable convention, in which, in addition to the principles 
of the Empress Catherine IL, there were laid down the 
following rules, as being in conformity with international law. 

1. Blockade is only reputed to be broken by neutrals 
when, disregarding the warning of the belligerent, they enter 
the blockaded port by force or fi-aud. 2. Neutrals under 
convoy are free from visitation ; the declaration of the officer 
in command of the convoy to be considered sufficient (o). 

Unfortunately the second armed neutrality was not so 
successful as might have been expected. The northern 
coalition did not last long, and was put an end to by the 
bombardment of Copenhagen and the death of the Emperor 
Paul (p). 

On the succession of Alexander I. to the throne of Russia 

(in) fFheaion, Hist ii. 55—76 ; Martens, Suppl. ii. 227. However the right 
of preemption of war contraband was confirmed in the new treaty. It includes, 
also, some liberal interpretations of prize law. See art 14» 16, 21, 23. 

(«) Martens, Erzahl. i. 299, 302, ii. 39—58 ; Wheaton, Hist ii. 76—83. 

(o) For the acts relating to the second armed neutrality, see Martens, Su^^\, 
ii. 344 — 486 ; and Baron Carl Martens, Nouv.Caus.c^leb. Leipz. 1843, ii. 176 — 
272 ; see also Miloutine, Hist of War of 1799, a work of the present Russian 
secretary at war at St Petersburgb, published in the Russian language. He 
Also enters into the history of the second armed neutrality. 

(p) Of treaties concluded under the second armed neutrality we can only 
refer to that between Russia and Sweden, 1st March, 1801. Martens, Suppl. 
ii. 307. 
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new prospects of peace opened to the world. He proposed 
to the cabinet of St. James to hold a conference, which should 
lay down the fundamental principles of neutral commerce; he 
also promised to invite the Danish and Swedish governments 
to accede to them, and, in fact, on the -^j June, 1801, there 
was signed between Russia and England a new convention, 
in which both parties made soijie important mutual conces- 
sions ; the greater part however of the regulations of the 
armed neutraUty, such as the definition of war contraband and 
the free access of neutral merchants to the ports of the belli- 
gerent, remained unaltered. With respect to colonial trade, 
European merchants were placed on an equal footing with 
the subjects of the United States of America, that is, obtained 
the right to import from the enemy's colonies goods for their 
own use. But the change in the definition of blockade, though 
dependent on one word (or instead of and), seemed to be 
more important {(j). Ships under convoy were only exempted 
from the visitation of privateers. The principle that the 
flag covers the cargo (le pavilion couvre la cargaison) was 
also rescinded on the condition that enemy produce and 
manufactures (marchandises du cru ou de fabrique de Tennemi), 
purchased by neutral subjects and laden as their own pro- 
perty, should be free. As additional articles to the convention 
some clauses relating to irregularities and defects in prize 
practice were introduced. 1. The contracting parties gave 
diplomatic agents the right of protesting against unjust deci- 
sions, and of bringing the case before the highest Court of 
Appeal. 2. Without the consent of the Admiralty judge it 
was forbidden to unlade and sell the property in dispute prior 
to its being adjudged lawful prize. 3. If a ship were arrested 
without sufficient cause it was stipulated that for every day's 
delay compensation should be paid by the privateer (r). 

(7) Lord Grenville himself says in his speech that in the armed neutrality it 
was required that blockading ships should be in sufficient number, "an£? stand 
near the port ;" on the contrary, in the convention of 1801 this an^ was changed 
into or. Lord Grenville seems to attach much importance to this alteration, 
and to the manner in which the treaty was drawn up. V. Subst of Speech, 
Nov. 12, 1801, p. 82—3, Lond. 1802. 

(r) The convention of 1801 is inserted in Martent* 
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In the following year the St. Petersburg convention was 
after some hesitation accepted by Sweden and Denmark, but 
they gained little advantage by this vacillating policy, as 
Great Britain paid no attention to the observance of the pro- 
visoes she had entered into, and finding the convention too 
unfavourable to her interests used every effort to interpret it 
according to her own views (s). Sweden soon afterwards, 
yielding to the demands of the cabinet of St. James, signed a 
new convention with England in 1 803, wherein the catalogue 
of war contraband was considerably enlarged (t). 

From this rapid sketch it may be inferred that the period 
of the French revolution was altogether unfavourable to the 
principles of the " armed neutrality," for by changing the cha- 
racter of international relations, this prolonged contest, which 
extended all over Europe, gave a preponderance to the power 
of the belligerents, and destroyed the coalitions of neutrals. 
The reforms in the prize law, which, as we observed, began 
in the year 1783, having been interrupted, were now again 

(«) See a curious pamphlet by Jacobsen, " Versuch eines Commentars zu 
den Russischen Beschwerden iiber die Beeintrachtigung des Russischen Handels 
durch England." Altona, 1808. In illustration of the manner in which Eng- 
land interpreted the convention of 1801, we quote from this work the following 
facts. When the members of the opposition, Lords Grenville and Hnwick, 
observed in parliament that the convention abandoned the colonial and coasting 
trade to neutrals, the minister, Lord Sidmouth, answered, that this was not 
evident from the words of the treaty, and that the contracting parties might 
enter into a new arrangement about it. As little foundation was there for the 
statement of the English ministry, that the neutral powers had shown their con- 
fidence in the impartiality of the British Admiralty Court, by declining to insist 
upon any conditions in favour of their own subjects; this is indeed refuted by 
the supplementary articles of the treaty. Sir William Scott also asserted that 
the convention was only applicable to Russian ships, and not to Russian pro- 
duce found on board neutral ships. In that case he followed the precedents of 
English practice ; according to this interpretation, hemp, masts and some other 
articles, which according to the treaty were not reputed to be contraband, were 
pronounced by the English judge to be lawful prize, and that even in those cases 
in which the legality of the neutral commerce did not admit of doubt. Com- 
plaints were also made of delay in the proceedings, and that cases which might 
have been disposed of in six months were protracted by the court for two or 
three years. 

(/) MartetUf Suppl. iii. 525. 
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inevitably postponed. In the silence or inefficiency of treaties^ 
neutral nations were bound to submit to the rules of the 
Admiralty Court. This circumstance imposes upon us the 
duty of carefully ascertaining what was the state at that time 
of the prize practice of England and France, the principal 
belligerent powers, and to show what principles of neutrality 
were acknowledged m the courts of these two countries. 

We have had occasion to remark on the character of 
Marriott, and also on the unsatisfactory state of the French 
prize courts. It must be added that the irregular decrees of 
the Directory were subsequently abrogated in France, and 
the rules of tJie Admiralty Court in England acquired solidity 
and a more systematic character. These improvements were 
due to two eminent jurists and statesmen. One of these 
was Sir William Scott, afterwards Lord Stowell, who suc- 
ceeded Marriott in the High Court of Admiralty in England 
in 1798; the other was Portalis, who was at the head of the 
French prize court (Conseil des Prises) (u) reconstituted by 
Napoleon in 1800. They were prepared to treat questions of 
international law logically, and to remedy its defects by the 
expression of their opinion on new and intricate points. 

(u) The materials for information about English prize practice are as follows : 
]. Reports of Robinson, with the continuation of Edwards and Dodson^ pub- 
lished at London, in eight volumes, under the title of " Reports of Cases argued 
and determined in the High Court of Admiralty, commencing with the Judg- 
ments of Sir William Scott" (1800); 2. Decisions of judges of appeal by Acton, 
** Reports of Cases argued and determined before the Lords Commissioners of 
Appeals in Prize Causes, London" (1811). These large collections were not 
accessible to me in Russia, and I was obliged to content myself with consulting 
Pritchard*s Admiralty Digest, published in the form of an analytical Lexicon. 
** Analytical Digest of all the reported Cases determined by the High Court of 
Admiralty, &c., London" ( 1847). In addition to this work I consulted the treatises 
of the English jurists, Chitty, Oke Manning, Wildman, who consider the deci- 
sions of their favourite judge to form a complete system of international law, 
and quote them very largely. The more important of these works is that of 
Wildmant ** Institutes of International Law, London," 1849—50, 2 vols. 

As to the judgments of Portalis, they are only published in the large collection 
of Sirey, of access to which I was also unfortunately deprived. To supply 
these deficiencies I had recourse to the works of Martens (Merkw. Fiille), 
Wheaton, Massi (Le Droit Commercial, Par. 1844, i. 313 — 408), and Jacobsen 
( Das praktische Seerecht der Englander und Franzosen, ii. v.). 
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Our particular attention is due to the decisions of Sir 
William Scott, In them we find the summary of the English 
system of prize law, as opposed to the principles of the 
" armed neutrality." As to Portalis, he certainly did not 
enjoy such independent power as his eminent contemporary, 
but, on the other hand, he was more liberal and impartial in 
his views, and enjoyed more of the respect and favour of 
other nations. We intend to give here a comparative review 
of the opinions of both of these judges to the best of our 
power. The principal points for our consideration are those 
which relate to questions about neutral rights, such as: — 
1. The general doctrine of jurisprudence. 2. The evidence 
of neutral property in ship and cargo. 3. Questions con- 
cerning war contraband and blockade. 4. Costs of suit and 
damages. 5. Appeals. 

Nature and extent of Prize Jurisdiction (w). This, accord- 
ing to Sir William Scott, depends on international customs. 
Admiralty Courts act "jure belli," and therefore can be 
established by the belligerent powers only in their own 
territories, or in the ports of an ally, but not in the territory 
of a neutral power. Hence Sir William Scott decided that 
condemnations pronounced by a French consul in Norway 
(then neutral) were illegal (x). On the contrary, the authority 
of a competent court is admitted everywhere by the "jus 
gentium," its decisions cannot in any manner be altered or 
annulled. However, if a privateer violate the territorial right 
of a neutral power ; for example, if he make an attack out of 
its port, or seize a vessel on a sea subject to its sovereignty, 
then the offended power may inflict upon him punishment 
within his territories and deprive him of his prize. 

Sir William Scott refused also to a belligerent the right to 
decide a case concerning captures which had been carried 

(») Pn7cAarrf, Adm. Dig. 811, 816, 816; »Ttea/<m, Elements, ii. 45— 6, 87— 9, 
98—95. (French edition, Leipzig, 1844.) 

(*) However, the English themselves during the war with the United States 
of America established prize courts at Leghorn. Blackstone, iii. 5, § 8. 

a2 
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into a neutral country, but this opinion was overruled by the 
Lords Commissioners. 

The subjection of the neutral to the belligerent begins from 
the moment of the capture. The preliminary measures in 
prize cases, as laid down by the English and French legis- 
lation, are as follows : immediately on his arrival at a port in 
his country, the privateer is boimd by his oath to deliver up 
to the Admiralty authorities all papers found on board the 
captured ship. After some days, devoted to the examination 
of the prize, an official is sent who administers interrogatories 
to the master and crew of the captured vessel. When this 
formality is completed, the judge names a time, in the course 
of which the owner of the ship and cargo should consult some 
professional man to prepare his case in legal form, and enter 
a protest against the privateer (y). 

Hence it is evident that the Prize Court considers neutrals 
as plaintiffs, and privateers as defendants. This view seems 
to be supported by the theory of evidence laid down in the 
decisions of Sir William Scott and Portalis, who threw all 
the burden of proof on the neutrals, the privateer having only 
to defend himself. 

The ship's papers are considered the principal evidence in 
the Admiralty Court. It is only by a reference to these that 
the neutral subject can satisfy the belligerent of his nationality, 
and justify his conduct during the war. But in the opinion 
of Sir William Scott and Portalis, these documents are not 
sufficient for the discovery of the truth. " The ship's papers," 
the English judge says, '* are a dead letter ; they ought to be 
confirmed by personal evidence" (z). Therefore, it is necessary 

{y) For details on this subject, see Wildman, International Law, ii. S3«5 — 
356, S65— S78, 889, &c. ; and Ortolan, Diplom. de la Mer, ii. 354—888 
(appendice). The French law requires a separate act (called a proces verbal), 
explanatory of the cause of arrest, but Sir William Scott dispensed with this 
formality. In the opinion of the English judge every privateer captures a 
vessel at bis own risk, and under his own personal responsibility. 

(«) Pnichard, 161; Jacobten, Seerecht, 1816, 434—7. "Certainly," Sir 
William Scott says in another place, " the ship's papers, when found in order, are 
almost a decisive argument ; but when from circumstances it is evident they 
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to examine the captured crew ; if they are deserving of credit 
and are not detected in contradictory statements, or in the 
perversion of truth, the court decides the case in favour of 
the neutral; but, we must add, the English practice gives 
preference to the evidence brought forward by the privateer, 
and only looks without suspicion upon the neutral, when the 
testimony in his favour perfectly coincides with the papers (a). 

In the case of witnesses contradicting the written docu- 
ments, further proof is required. To this rule the English 
judge admits many exceptions, and inclines, sometimes, in 
favour of the verbal evidence ; at others, gives the preference 
to the documents. He states that the papers often appear 
suspicious, and the personal testimony clear, frank, and 
worthy of credit ; on the other hand, cases occur when the 
witnesses speak with such disregard to truth, that the judge 
decides the case on the written documents (b). 

New or further proof Sir Wm. Scott admits only in favour 
of those neutrals who have not been detected in any breach of 
duty or fraud (c). Therefore the case is considered by him 
as lost, (a) when there is discovered a false destination of 
the ship, or general want of good faith ; (b) when the neutral 

are false, it would be extraordinary to expect the Admiralty Court to pay any 
regard to them. Sometimes, a single paper undermines confidence in the neu- 
tral ; sometimes all the papers are in order, but the case is decided in favour of 
the privateer." Jacobserif ibid. 444. 

(a) In order to justify his system, Sir William Scott says, ** International 
law has more confidence in the evidence of a neutral subject, and only con- 
demns his property according to the testimony of the crew, or other reliable 
facts;" but at the same time he required on the part of neutrals such a 
perfect harmony between personal and documentary evidence, as it is almost 
impossible for them to attain, thereby rendering it difficult for them to free 
themselves from suspicion. 

(b) Generally, the doctrine of Sir William Scott concerning judicial evidence 
is very intricate and uncertain, as far as we can judge by the majority of cases. 
He very seldom preferred ship's papers to personal evidence, and, accusing 
the neutrals of being guilty of malpractices and fraud, gave credit only to those 
papers which were prepared and delivered to the ship before there was any 
apprehension of war. Wildman, ii. 368. 

(c) Further proof is the privilege of honest ignorance, or honest negligence 
to neutrals, who have not violated the law of neutrality. Pritchard, 173 — 6. 



( 86 ) 

intentionally mixes his goods with those of the enemy, for ex- 
ample, first claims all the cargo, and afterwards only part of 
it; (c) when the papers are concealed from the privateer, or 
two different copies have been discovered. 

As to Portalis, his doctrine on evidence is in some respects 
more favourable towards neutrals, although it differs but little 
in substance from the English system. The most correct 
documents, says the French judge, sometimes protect enemies' 
property; on the other hand, the neutral character of the 
ship may appear notwithstanding irregularity in the form of 
the papers. All questions of neutrality are matters of con- 
science ; to solve them, correctly, you should not pay much 
attention to form, but penetrate the depths of the subject, 
and turn to the depositions of the parties, as they may 
elucidate the obscure points in the case, and supply whatever 
is wanting in the written documents {d). 

The number and character of the ship's papers are not 
uniformly defined by the rules of the prize court. Although 
the French ordonnances contained a list of documents to be 
required from neutral merchants, Portalis did not strictly 
adhere to these conditions. According to his opinion, it 
would be wrong in a judge to condemn the vessel as prize 
merely on account of the insufficiency or inaccuracy of some 
document, but he ought to weigh the matter, and distinguish 
irregular papers from those which are false ; the first do not 
deprive the neutral of the right of bringing in further proofs 
in defence of his nationality ; the last can only be injurious if 
a fraud is detected, which infallibly leads to new suspicions, 
and shakes the confidence in the whole case {e). Accordingly 
the demands of Portalis are very moderate for the recognition 
of neutral property in a ship ; he considers one written docu- 

(d) Martenst Merk. Falle, ii. 216—218. The doctrine of Portalis about evi- 
dence is explained fully by Jacobsen^ Das prakt. Seerecht, ii. 248, 254 — 406, 
464-484, 512-621. 

(e) La fraude qui parah, fait suspecter celle qui ne paratt pas : de la tout est 
^branl^, des que la simulation se manifeste queique part, car la foi des hotumes 
est indivisible. Mau^, i. 318. 



( 87 ) 

ment sufficient, although the rest might be found irregular (/); 
and directs his attention particularly to the passport of the 
captured ship. ^* The passport, he says, is a special document, 
certifying the belligerent power that the ship does not belong 
to the enemy ; that her flag is true, and that the master sails 
under the protection of the laws of his own country ; " conse- 
quently the absence of a passport inevitably leads to con- 
demnation, as the ship is bereft of the protection of a neutral 
fl&g(^)* But, as soon as the nationality of the vessel is once 
admitted, no other evidence from the privateer that the neu- 
trals have destroyed their papers is received (A). Sir William 
Scott was less favourable to the neutral ; he admitted, in such 
cases, without distinction, the allegation of a privateer against 
that of the master and crew. 

Besides the rules we have stated, the English courts fol- 
lowed some special ones in cases relating to the nationality 
of persons, and the property of ships or cargo (t). For the 
solution of cases relating to the first of these questions, the 
nationality of persons, i. e. of the master, owner and crew of 
the captured ship. Sir William Scott was not satisfied with 
personal evidence, and that of papers, but took into con- 
sideration other circumstances. In the present state of com- 
mercial affairs very often it happens that the subjects of one 
state continually live and carry on traffic in another : it may 

(/) II ne s'agit pas de justifier la propri6t6 neutre par le concours simultan^ 
de toutes les pieces ^num^r^es dans les reglemens. II suffit, selon les circon- 
stances, que Tune d'elles constate cette propriety, si elle n'est contredite ou com- 
battue par des circonstances plus decisives. Massi, ib. 

(g) Jacobsen, Seerecbt, i. 95; Massif 326—329. But irregularity in the 
form of the passport does not afford grounds for condemnation, if the nationality 
of the ship is proved by other papers ; as, however, there are some treaties 
in which the number of the documents is specified, Portalis required from 
the contracting parties the strict performance of those clauses. 

(h) Portalis says, '* quand la neutrality est prouv6e on ne peut admettre le 
reproche de simulation sans preuves. Des soup9ons arbitraires ne peuvent 
d^truire les actes authentiques." Martens, Merkw. Falle, ii. 130. For the 
French ordonnance on this subject, see Massi, i. 332—336. With respect to 
Sir William Scott, Priichard only quotes two cases in which neutral ships sus- 
pected of having destroyed papers were released, 321, 322. 

(i) Pritchard, 233—247. 
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be asked y ar6 we to consider them with reference to their 
origin or their place of domicile? Certainly, if a neutral, 
subject formally becomes an enemy's subject, his property is 
considered lawful prize ; but Sir William Scott did not con- 
fine himself to this alone : according to his opinion, tempo- 
rary residence in an enemy's country might serve as sufficient 
ground for condemnation. The learned judge explains this 
in the following manner :— " It is true," he says, "that belli- 
gerent powers have no right to forbid neutrals all intercourse 
with the enemy, and merchants are quite free to enter into 
all foreign ports ; still, if a person establishes himself perma- 
nently, or for a long time, in an enemy's country, he cannot 
be considered a neutral citizen ; the usual plea of merchants, 
that they go to the enemy's country for their own affairs, 
serves but little in their favour. There are matters which may 
detain a man in a foreign country all his life ; he, who went 
for a time before the actual commencement of the war, easily 
finds an opportunity to return to his native country, and we 
may with confidence assume that he who does not leave the 
enemy's territory during all the war has no right to appeal 
to his neutrality ; otherwise foreign merchants might appro- 
priate all the trade of the enemy, and escape condemnation." 
On these grounds Sir William Scott thought himself entitled 
to demand from a neutral subject, who had lived for a long 
time in an enemy's country, a satisfactory explanation. The 
English judge is generally inclined to suppose in such cases 
the existence of an animus manendi. But as all individuals 
are not to be placed in the same category, and treated as 
equally guilty, the circumstances of each particular case 
should be taken into consideration (A). Some branches of 
trade are certainly incompatible with a neutral character; 
for example, if the enemy's government give foreign mer- 
chants such privileges or monopolies as its own subjects do 
not enjoy, here it is evident that the neutral affords active 

(Ar) Cases of domicile do not depend on residence alone, but on a considera- 
tion of all the circumstances of the case. Wildtnan, ii. 36 — 40; Wheaton, 
Elem. i. 310, 325—7. 
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assistance to the enemy, and his property is liable to con- 
demnation (/). The goods of a company or mercantile firm, 
settled in the territory of an enemy, are also considered lawfiil 
prize, although part of their capital should belong to neutrals. 

According to the logic of Sir William Scott it might be 
expected that the English judge, following the same reason- 
ing, would admit that the property of an enemy subject living 
in neutral territory should be free. Without expressly re- 
pudiating this conclusion he sought different pretexts for 
evading it, and declared amongst other things that an enemy 
in no case had " personam standi in judicio" (m). Sir 
William Scott, however, did not follow strictly his rules 
with regard to North Americans coming to Europe, and 
Europeans domiciled in the East. It would be hard, he 
says, to molest the first, as their distance from home is so 
great; and the second, not mixing with the natives, are con- 
sidered the subjects of the government under whose protec- 
tion they carry on their trade. 

The property in the ship, according to the opinion of Sir 
William Scott, is determined by the domicile of the owner ; 
consequently a ship, the owner of which resides in an enemy's 
country, is to be considered lawful prize, although provided 
with neutral documents. However, the English practice 
does not forbid neutral subjects to buy ships of an enemy, 
and only requires that the enemy's title should be absolutely 
and completely divested. In order to prove his property in 
these cases the neutral is bound to produce his deed of pur- 
chase. According to law, the sale is liable to be impugned 
if the ship should still continue to sail under the command 
of an enemy master, under an enemy flag, or with an 
enemy passport (7^). To obviate the plea of pretended 
neutrality. Sir William Scott required that the transfer of the 

(/) This is the reason why the English do not admit the legality of the 
colonial and coasting trade with the enemy. 

(in) As far as I have been able to ascertain Sir William Scott never released 
the property of an enemy subject settled in a neutral state. 

(n) Pritchard, 454—5 ; fVildman, ii. 89, seq. Portalis foUowed in these cases 
the French crdonnance. Massiy 323. 
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enemy ship should not take place before its arriyal at its 
destination; a sale ^'in transitu" the English judge considered 
illegal. A ship chartered for a time is liable to confiscation. 
Still more severely does the English judge act against 
neutrals in questions respecting the ownership of the cargo; 
for the principles of the " Consolato del Mare" seeming to him 
to be too lenient, he lays down in these cases the following 
new rules : 

1. Goods sent fi*om an enemy port are to be considered 
the property of the enemy, unless the contrary be proved. 

2. The produce of an enemy country, although belonging 
to a neutral, is declared to be lawful prize (o). 

3. The enemy has no right to sell his goods ^^in transitu," 
otherwise a cargo liable to confiscation might escape 
capture (p). 

4. Goods sent fi-om a neutral port consigned to an enemy 
are subject to confiscation as enemy property, even before 
reaching the place of their destination (y). 

Considering all these rules it is not difficult to understand 
how little opportunity Sir William Scott gave neutrals of 
trading with the enemy, and what encouragement he afibrded 
to privateering at the expense of other nations. The exami- 
nation of the doctrine of Sir William Scott respecting war 
contraband and blockade heads us to the same conclusion. 

(o) Wildman, ii. 144. 

( p) From this rule Sir William Scott admitted no exception, although the 
** bona fides" of the neutrals should be proved. '' After the numberless cases in 
which this question has been decided it is not now an arguable point." The 
transfer of an enemy's property **in transitu" in the opinion of Sir William 
Scott is always made " cum animo fraudandi." 

{q) Wildman, Inst. ii. 98 — 114. In order to justify his view Sir William Scott 
says, " In time of peace the property in the cargo and the mutual relations of 
consignee and consignor are determined by custom and contract ; but when war 
breaks out, these questions should not be disposed of by individuals to the 
detriment of the right of capture, otherwise the property of the enemy will be 
free from condemnation ; the neutral consignor has but to declare in his papers 
that he takes the risk upon himself, and the enemy cargo will be free and enjoy 
the protection of neutrality ;" and thus, according to the opinion of the eminent 
English judge, war gives the privateer full power to arrest goods sent to the 
enemy. / 
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Here we think his partiality in favour of the belligerents, his 
suspicion and distrust of the neutrals, are more evident; for 
without adhering to the " Consolato del Mare " he appeals 
only to the law of necessity, and extends the right of capture 
to the utmost limit. 

The English prize courts in former times held very inde- 
finite and arbitrary views respecting contraband of war (r). 
When Marriott presided, these views were still further ex- 
tended, and particularly from the year 1793, to the end of 
the eighteenth century. Scarcely any object of neutral 
commerce was left free from condemnation, or not liable 
to the right of preemption at that time. Sir William Scott 
also followed these precedents, and his list of prohibited 
articles was consequently enlarged or reduced according to the 
circumstances and the exigencies of war. He considers as war 
contraband, ships of war, ammunition and everything that 
can strengthen the enemy, as, for instance, food, provisions, 
raw materials, ship timber, &c. Without condemning in all 
cases, he limits the absolute prohibition to arms, ammunition 
and ships of war supplied to the enemy, treats with more 
indulgence articles "ancipitis usus," and does not consider 
provisions, rosin, hemp, &c., as war contraband — 1. When 
they are transferred in native ships; 2. When they are 
destined for civil use and not for purposes of war («); 3. When 
they are in a raw state {t). In the last three cases the right 
of preemption {u) is exercised, and though the privateer is 

(r) Pritchard, 103— m. 

(«) Upon these grounds the Admiralty judge commonly considered as lawful 
prize all provisions destined fur military ports of an enemy, as, for example, 
cheese of an inferior kind, herrings, butter, &c. Jacobsen, Seerecht, 651. In 
order to determine the use to which the articles of the cargo were applicable, 
the judge referred them to experts. Jacobsen, ibid., 645, 654} ; Wildman, ii. 215. 
But afterwards Sir William Scott changed his opinion, and introduced more 
largely condemnation. Wheaion, Elements, ii. 150. 

(t) Sir William Scott on this account condemned rope, masts, ship timber, 
sugar. On the contrary, hemp, common wood, corn, &c., he considered less 
suspicious articles. 

(tt) The right of preemption, according to the opinion of Sir William Scott, 
belongs to the belligerents ** ipso jure/' although Sweden was the only 
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considered free from responsibility for damage^ the neutral 
receives compensation for his cargo (x). As to articles re- 
ported to be undoubted contraband, the English practice 
punished their importation with severe penalties. Former 
Admiralty judges, as, for example, Marriott, generally con- 
demned as lawful prize, not only the ship, but the rest of the 
cargo. Sir William Scott admitted many exceptions to this 
rule; according to his opinion general condemnation is a just 
punishment for violation of international law, but if, in case of 
war contraband, ship and cai^o belong to different persons, 
then it is necessary as far as possible to distinguish the in- 
nocent from the guilty (y). 

The penalty for the importation of war contraband in the 
Prize Courts falls on the neutral only when he is taken in 
flagrante delicto, i. e., at any place between that of departure 
and destination (z). Sir William Scott, however, was not 
contented with this extensive interpretation, but went further, 
and considered as lawful prize even ships on their return 
voyage, if they had before carried contraband under false 
papers. 

Still more severely did the Admiralty Courts act i^ainst 
neutral subjects engaged in conveying enemy officers and 
soldiers; in such cases they could not expect the least in- 
dulgence. The plea of the master that he was compelled by 

power which has admitted it in her treaties; on the contrary we seldom 
meet with the " droit de preemption*' in the judgments of Portalis. Jacobsen, 
Das pr. Seerecht, ii. 118. 

(z) Respecting the amount of compensation the English judge says/' the 
purchaser is not bound to pay the neutral as much as he would have received 
from an enemy in distress" (a famine price). IVildman, ii. 219, 221, 222. 

( y) Where the owner of the cargo has any interest in the ship, the whole of 
his property will be involved in the same sentence of condemnation ; for where 
a man is concerned in an illegal transaction, all his property embarked in that 
transaction is liable to confiscation. To escape the contagion of contraband, 
the article must be the property of a different owner. On the contrary, Portalis, 
following the French regulations, considered the ship liable to condemnation 
only when the contraband formed more than three quarters of the whole cargo. 
Martens, Merkw. Falle, ii. 221 ; Jacobsen, pr. Seerecht, ii. 80 — 93. 

(«) In cases of contraband the offence is generally deposited with the cargo, 
and the penalty does not attach to the return voyage. 
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force to receive them on board was in no case admitted. 
Sir William Scott relieved from condemnation neutral ships 
only when the officers travelled on their own account, paid 
as common passengers, and their true character was not 
known. As to carrying despatches to the enemy, whether 
relating to military or civil matters (a), the ship was in that 
case considered as lawful prize, although the character of the 
papers thus conveyed might be unknown to the owner or 
master, and they might relate to very trifling matters. An 
insignificant paper may prove to be important at a subsequent 
time, and have an influence on military operations by con- 
veying news about the enemy. If the Prize Court be only 
satisfied of the ^^ mens rea et corpus delicti" of the neutral 
he cannot escape condemnation. Certainly justice requires 
that the owner of the cargo should not be responsible for the 
faults of the master if he does not participate in them. With 
respect to the conveyance of private papers, although de- 
spatched by men holding office under Government, this is 
not necessarily attended with condemnation, nor is the ship 
confiscated for the conveyance of despatches from enemy's 
territory to neutral countries ; for example, to consuls, diplo- 
matic agents, &c. ; but in all such cases the belligerent has 
full right to peruse the papers addressed to his adversary. 
On these grounds Sir William Scott permitted privateers to 
seize all suspected ships, and even reimbursed them on a 
liberal scale their expenses and damages at the cost of the 
neutral. 

This doctrine of Sir William Scott respecting contraband, 
oppressive enough as it was towards neutrals, appears to us 
very indulgent, when compared with the rules laid down by 
him relating to blockade (6). Here Sir William Scott exceeds 
the limits of moderation, and at every step refines too much. 

(a) midman,il2Z4-2^; Wheaton, ii. 161— 4. 

(b) The principal decisions of Sir William Scott regarding blockade are col- 
lected in Pritchard, 86—49, and Wildman, ii. 184. In the Tiibingen Journal of 
Political Science for 1852, we find a very interesting, critical analysis of these. 
See article by Wurmy Denkwiirdigkeiten des Vblkerrechts, p. 477, &c. 
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It is notorioas that a blockade, like a siege on land, is an 
operation of war directed chiefly against the enemy ; the 
English judge, however, endeavours to turn it principally 
against neutrals. In vain we search in his judgments for any 
solid definition or strict logical deductions. His arriere- 
pensee appears to be to give as much liberty as possible to 
privateers. But we will not anticipate, let the reader judge 
for himself. Sir William Scott divided blockade into " de 
facto" (or actual blockade), and legal blockade established by 
notification (per notificationem). International jurists find 
the last form of blockade very uncertain or fictitious. Sir 
William Scott, himself, admits that it is reputed to exist until 
the belligerent has notified its cessation to the neutrals. Not 
less ambiguous is his expression "actual blockade." To 
establish the validity of a blockade according to the English 
judge, the presence of some cruisers stationed at no great 
distance fi'om the port or shore is quite sufficient. He does 
not consider it their duty closely to besiege the port, but 
chiefly to exercise surveillance over neutrals ; and it is by no 
means forbidden to them to leave their station for the purpose 
of pursuing suspected vessels. 

There are two modes of notification of blockade, one by 
information given to the neutral governments (constructive 
notice), the other by that given to the merchants themselves 
(actual notice). In the first case the judge supposes that the 
existence of the blockade is known fi*om the circulation of 
news, and consequently pays no attention to any merchant 
who pleads ignorance as an excuse. The second form of 
notification (actual notice) is made use of in case of " de 
facto" blockade. As to vessels coming out of the besieged 
port, notice is not required, for it must be presumed they are 
necessarily acquainted with the state of the case. In general, 
the English were not in the habit of giving notice of blockade 
to other governments, on the alleged ground that the news 
would spread of itself, a practice which directly tended to the 
benefit of privateers, and to the injury of neutral commerce. 

In regard to breach of blockade, the Court of Admiralty 
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of Great Britain assumed that the intention of entering into 
a blockaded port, although not carried into effect, was an 
illegal act. Sir William Scott, indeed, held that the Admiralty 
judge was entitled to condemn as lawful prize neutral vessels, 
which, directing their course towards the blockading line, or 
approaching the cruisers, made inquiries of them respecting 
the existence of the blockade (c). Moreover, a conditional 
or eventual destination to a blockaded port makes a ship 
liable to condemnation, although the master might have been 
misled by false intelligence concerning the removal of the 
blockade. Nothing but an extreme case, as, for example, a 
storm, want of provisions, &c., gives a merchant the right to 
enter a blockaded port, if it should lie on his way, or only at 
a short distance out of it ; but he must not cast anchor in a 
place where he might easily elude the blockading squadron. 
The purchase of ships in a blockaded port is also regarded as 
strictly prohibited. In short, the prohibitions and suspicions 
of the Admiralty judge had no limit. All the powerful logic 
of Sir William Scott would appear to have been directed to 
the justification of cruisers and privateers in seizing neutral 
vessels wherever they were met with. Thus blockades, which 
by other nations have been used as local and temporary 
measures, were employed by the EngHsh as a general ex- 
pedient for extending their maritime jurisdiction. In their 
opinion, extensive coasts and whole countries might be 
declared to be in a state of blockade. This policy had no 
other object in view than to supply the deficiency of a regular 
navy by the severity of prize law. 

The punishment for breach of blockade is the condemnation 
of the ship, from which rule Sir William Scott admits of no 
exception. In his opinion, disputes concerning breach of 
blockade between the owner and master do not fall within 
the province of Admiralty judges. One criminal party can- 

(c) The rule is, that after knowledge of an existing blockade, you are not to 
go to the very station of the blockading fleet under pretence of inquiry. It 
may be added that this rule totally deprives the neutral of all power of ascer- 
taining the existence of a blockade by personal inquiry. 
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not exculpate himself by throwing the blame upon another. 
In the opinion of the English judge the master is an agent 
with full power to manage the ship, and his acts are every- 
where reputed the acts of his employer ; the owner cannot 
impugn them anywhere but in his own country (d). If there 
be the least reason to presume that at the time of receiving 
the cargo on board the existence of the blockade was known, 
the responsibility then also extends to the owner of it (e). 
The learned judge considered more severity would be justi- 
fiable, if the vessel was suspected of a fraudulent deviation 
in order to approach the blockaded port, for example, under 
pretence of want of water, provisions, &c. In such cases, he 
said, the master has probably changed his course to execute 
the commission of the owner, and to convey the merchandise 
to an unlawful destination. Under such a supposition Sir 
William Scott would not, of course, admit any excuse, but 
confiscated both ship and cargo. This penalty is also ex- 
tended to ships for egress out of the blockaded ports ; with 
the exception of those which had been laden prior to the 
blockade. The neutral is responsible for this act till the 
end of the return voyage, for there is no foundation, says Sir 
William Scott, to consider the vessel free, merely because it 
has escaped the blockading squadron; the belligerent has 
full power to pursue it in all directions. 

Such being the opinion of Sir William Scott concerning 

(d) ** The act of the master binds the owners as to the conduct of the ship, 
as weU as to penal consequences. The owners of the vessel have appointed 
him as their agent, and they must in law be responsible for his imprudence as 
well as his fraud." 

(e) Certainly, if the « bona fides" of the owner of the cargo is beyond 
doubt, for example, if the voyage is begun before the declaration of blockade, 
and the master has prolonged it from obstinacy or caprice, the cargo remains 
free, but it is not easy to persuade the learned judge of this. With respect to 
'' constructive notice," he does not admit any circumstances in justification, 
except bad weather. Where the blockade was known at the port of shipment, 
the master becomes an agent for the cargo ; in such case the owners must at all 
events answer to the country imposing blockade for the acts of persons employed 
by them ; otherwise, by sacrificing the ship, there would be a ready escape for 
^he cargo, for the benefit of which the fraud is intended. Wildman, ii. 208. 
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blockade^ it is scarcely necessary to shew that his interpre- 
tation of the law was in direct contradiction to that of 
European nations. The celebrated judge was himself hardly 
satisfied with the grounds upon which he proceeded, and 
sometimes endeavoured to define more strictly the limits of 
such legal or fictitious blockade (/); but as his duty was to 
protect the "maritime interests" of his country, he had 
recourse to forced arguments in order to carry out the harsh 
decrees of the government against neutral merchants or in 
favour of cruisers and privateers (g). Portalis, in this respect, 
remained more true to his liberal principles, as the ordon- 
nances of the year 1778 did not admit of any extension of 
contraband of war, and rejected all paper blockades. 

All the rules above enumerated would seem to have been 
quite sufficient for the encouragement of privateering at the 
expense of neutral nations, but Sir William Scott went so far 
as to express an opinion, that war ought not to give any 
advantage to neutral merchants, and that they are not enti- 
tled to carry on any trade with the enemy, which is not 
open to foreigners in times of peace. To this class, for 
instance, belong coasting and colonial trade. In respect to 
the former, the court admitted that the navigation from one 
port of a belligerent to that of another is allowed to neutrals, 
though if the goods be conveyed along the coast of one and 
the same state, they are liable to condemnation equally with 
the ship (A). In regard to the latter, Sir William Scott did 
not for some time apply the rule of 1756, as by the order 

(/) It is worthy of remark that in some sentences Sir William Scott ap-> 
preached in his views on blockade very nearly to the principles of the ** armed 
neutrality ;'* thus, in some cases, he required that the cruisers should form an 
arch round the mouth of a prohibited port, in others he decidedly rejected paper 
blockade. "A legal blockade cannot exist where no actual blockade has been 
applied ; a mere proclamation that a place is invested is insufficient to consti- 
tute a legal blockade." 

{g) Sir William Scott admitted of exceptions to his rules only for the bene- 
fit of subjects of the United States of America, Denmark and Sweden, accord- 
ing to treaties. Wurnif Zeitsch. 1852, S. 491. 

(h) midman, ii. 154. Sir William Scott adhered to this rule even after the 
convention of 1801. 
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of the Privy Council of 1798, it was even permitted to 
neutrals to convey merchandise to England, or to their own 
country, from an enemy colony. The convention of St. 
Petersburg still further extended the freedom of commerce, 
but the English Admiralty Court was not long confined 
within such bounds of moderation ; Sir William Scott, ob- 
serving that neutrals purchased colonial products for the pur- 
pose of ultimately disposing of them to the enemy, contrived 
every year to limit the colonial commerce more and more, 
and, considering it injurious to Great Britain (i), at last suc- 
ceeded in putting an end to it. 

It is then evident that the English judge, though adhering 
to the rules of the Consolato del Mare, endeavoured to cut 
off all the important branches of neutral commerce. It still 
farther suffered from his partiality to privateers, as evidenced 
in his decisions respecting costs and damages. According 
to his opinion, the privateer, even in cases of restitution, is 
entitled to indemnification ; and the judge can enforce on 

(t) Pritchard, 458—464. In order to prevent the importation of colonial 
produce of the enemy into the mother country, Sir Wm. Scott, in a rather arbitrary 
manner, prescribed to neutrals the following rule : — " The mere touching at an 
intermediate port, whether of the country to which the vessel belongs or any 
other, without importing the cargo into the common stock of the country, will 
not alter the nature of the voyage, which continues the same, and must be con- 
sidered as a voyage to the country to which the vessel is actually going for 
the purpose of delivering the cargo at the ultimate port." However harsh was 
this regulation upon commerce, the English judge was not satisfied with it, but 
began to condemn as lawful prize all colonial merchandise, if only there ap« 
peared a slight suspicion of its being destined for the enemy. Thus sugar, 
coffee, and other produce, were considered in the prize courts nearly in the same 
light as war contraband. These decisions of the English judge, limiting colonial 
commerce, roused public opinion in neutral countries, and principally in the 
United States of America. Diplomatists as well as statesmen protested against 
this policy, which gave occasion to many pamphlets. In defence of Sir Wm. 
Scott appeared a pamphlet by Stevens : (*< War in Disguise, or the Frauds of 
Neutral Flags." London, 1806) ; in favour of the neutrals, those of Morrie 
('* Answer to War in Disguise." Boston, 1806) and Madison {** Examination of 
the British Doctrine, which subjects to capture a Neutral Trade, not open in 
Time of Peace." London, 1806). Morris, in his pamphlet, gives in detail the 
history of the rule of 1756, and also includes the principal decisions of the 
English judge relating to neutral colonial commerce. 
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neutrals payment of expenses^ if there be the slightest excuse 
for the seizure of the vessel, the least doubt of the legality 
of the transaction in which they have been engaged, or 
any defects in the ship's papers. On the other hand^ the 
learned judge considered the prize courts not legally bound 
to award compensation to neutral merchants ( j) for the 
following reasons:— 1. Neutral commerce is only allowed 
on condition of visitation and arrest on the part of the 
belligerents. 2. International law only enjoins privateers to 
pay freight for goods of an enemy ; as to other costs (A), no 
mention is made of them. Portalis acted with much more 
moderation in this respect. As prize judge, he felt it equally 
his duty to give damages and compensation to both parties, 
as well for the losses actually sustained as for the '' lucrum 
cessans*" In France, however, a decision in favour of neu- 
trals was not always accompanied with costs, because the 
detention or the loss might have arisen from their own fault. 
Privateers are responsible for direct violation of the law; 
neutrals, on the other hand, may by their irregular pro- 
ceedings give full reason to justify suspicion and mistakes on 
the part of the belligerents (Z). 

The decision of the court is not considered final, since 
both privateers and neutrals have the right of appeal. On 
this account the property in dispute is left untouched for 

1{J) Since the original publication of this work, Lord Kingsdown, in deliver- 
ing the sentence of the Court of Appeal in the case of the Ostseet laid it 
down that, where there was not any probable cause of seizure, the neutral was 
entitled to restitution with costs and damages. Moore, ix. 150. — Tr.] 

(k) Under the name of international law, Sir William Scott evidently under- 
0tood the Coniolato del Mare ; but the learned judge sometimes himself set 
aside its rales, and did not allow freight to the neutral merchants in cases of 
coasting or colonial trade, or when they were detected in concealing their 
papers, &c All these restrictions seem to be unknown to the Consolato. Prit-> 
chard, 164—178 ; Wiidtnan, ii. 158—163. 

(/) L'imprudence des captures, leur negligence dans I'observation de cer- 
taines formes, des proc^^s Equivoques peuvent souvent compromettre leur 
stnretE et faire suspecter leur bonne foi ; il pent arriver alors, qu'en examinant 
I'ensemble des faits, on reconnaisse qu'une prise est invalide, mais on pent 
reconnaitre ausn, que les captures par leur condnite ont donn6 lieu a la m€^ 
prise des capteurs. Martem, Merkw. Fiille, ii. 218, &e. 

h2 
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a time, but may be delivered out od bail at the discretion 
of the court, and under condition of restitution. The pro- 
ceedings in the Court of Appeal are similar to those in 
the Court of Admiralty, but additional proofs are admissible 
according to circumstances (m). Unfortunately, the length 
of the proceedings and the consequent expenses, particu- 
larly in England, render an appeal burdensome to neutrals. 
We may add that courts of appeal are seldom inclined 
to reverse the original decision, and on their part may be 
supposed to lean in favour of the privateers of their own 
country. Hence the injured neutral has no other remedy 
than to appeal to his own government. Neutral subjects, 
however, did not always succeed in obtaining redress, as 
England seldom made any concessions to diplomatic inter- 
ference : and, considering the opinions of Sir William Scott 
as almost infallible, was prepared to defend them by armed 
force. 

In deciding the principal questions of neutrality, Sir William 
Scott and Portalis were in the habit of referring to inter- 
national law(n) ; and feeling it their duty to be guided by its 
principles they relied upon precedents from history, and, in 
conformity with these, have laid down many important rules, 

(m) As to the rules of the proceeding in the English court of appeal (which 
consisted at that time of the Lords Commissioners of Appeals), see Wildman, ii. 
876. In France the Conseil des Prises, a section of the Conseil d'Etat, was 
the court of appeal. 

(n) " The rules of the Court of Admiralty," says Sir William Scott, " consist 
of international law and treaties. No government is entitled by its own autho- 
rity to alter the principles of this law without the consent of other nations.*' 
Pritchard, 3, 163, 312. The courts of common law in England are incompetent to 
decide causes between belligerents and neutrals. According to ancient custom, 
at the commencement of war, the English government gives a special commis- 
sion to the judge of the Admiralty Court to decide questions relating to captures, 
seizures, prizes and reprisals, according to international law and custom. Wild- 
man, ii. 360. As to Portalis, his opinions concerning this subject are expressed 
in the following words : — **Les lois ou les regies particulieres doivent toujours 
6tre ex6cut^es de la maniere la plus conforme aux principes de la raison uni- 
verselle, surtout dans les matieres appartenant au droit des gens, danslesquelles 
les l^gislateurs se sont toujours glorifies de n*dtre que lesrespectueux interpr^tes 
de la loi naturelle." Martent, Merkw. FiUlei il 225. 
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the value of which is indisputable. For ourselves, we are 
not inclined to attribute to their decisions such universal 
authority as many publicists do, who endeavour to construct 
a customary international law upon them, and even give 
preference to that system rather than to existing treaties (o). 
Examining carefully the English and French practice, we 
come to the conclusion, that neither one nor the other strictly 
adhered to the rules of European public law. Sir William 
Scott seems to have acted in direct opposition to the generally- 
admitted principles of the "armed neutrality," while Portalis, 
though more liberal and humane in his judgments, may be 
considered only as a good interpreter of French ordonnances, 
and a statesman who gave more regularity to the prize 
practice of his country. 

In fact, the customary law to which the English judge 
constantly refers, can hardly be considered as of universal 
operation, for it is not even adopted by all countries ; and it 
may be doubted whether it can be at all an authority for 
belligerents, being purely English law. However long its 
precedents may have existed, they are not binding on neutral 
nations. It may be replied, that Sir William Scott meant 
by custom the rules of maritime law as contained in the 
Consolato del Mare, but we have many times observed that 
the English judge did not strictly adhere to this compilation, 
but modified and explained it rather in favour of belligerents. 
Thus the construction of international law, as laid down by 
him, often appears obscure and vague, for he does not rely 
on treaties or customs reciprocally observed by governments, 
but chiefly confines himself to such decrees as Instructions 
to Privateers, Orders in Council, &c., and to the rules laid 

(o) To this class belong all English jurists of the present century, as Rohin^ 
son, Chitty, Oke Manning, Reddie, and Wildman, Their confidence in Sir 
William Scott is unlimited; they consider him as the '* viva vox'' of inter- 
national law, and attribute to his opinions undisplited authority. As to the 
foreigners who may be considered as his supporters, they are Jacobsen, Bella, 
Kent, and Wheaton. This last, however, quotes Sir William Scott principally 
because this English judge was held in high consideration in the courts of the 
United States. 
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down by the judges who preceded him, from Coke to Mar- 
riott. Hence the views of this eminent jurist are not sup- 
ported by the general convictions of mankind. Deprived of 
this support, he seldom laid down exact definitions, and con- 
sequently his doctrine varied according to the circumstances 
of war; in short, Sir William Scott gave no security to 
neutral commerce, but subjected it to the belligerent of to 
the law of extreme necessity, ''jus extremes necessitatis." 

Unfortunately, Portalis was scarcely more independent in 
the delivery of his opinions ; everybody knows that in France 
judicial authority never attained such weight as in England, 
where the courts have full power of interpreting the common 
law and statutes, and of laying down rules in conformity 
thereto. On the contrary, French judges, in almost all cases, 
hold strictly to the letter of the law. Under the influence, how- 
ever, of a temporary modification of the ordonnances of France, 
Portalis, as we have said, could treat neutral nations with 
more indulgence than Sir William Scott was disposed to do. 

But, contesting the authority of Sir William Scott and 
Portalis as true expositors of international law, we are far 
from any intention of disparaging the merits of either of 
these distinguished jurists and statesmen (/?). Their names 
stand high in the history of prize jurisprudence. In their 
enlarged views, and in the good sense with which they dis- 
charged their duties, they surpass all their predecessors. In 
Sir William Scott, the English bench had one of its most 
distinguished members. With the advantage of his juridical 
logic, he entered upon many cases which had not been touched 
upon or even alluded to in former treaties, and embraced 
all the principal points in dispute between belligerents and 
neutrals. On this account his decisions are not only instruc- 
tive in a scientific point of view, but may afford assistance 
in the construction of future treaties. As to Portalis, though 

(p) Historical Sketches of the Statesmen of George TIL, vol. iii. 91 — 101. Lon- 
don, 1845. Lord Brougham, in that work draws, probably from personal 
acquaintance, the character of Sir William Scott as a judge and jurist. As 
to Portalis, see Revue de Legislation, ix. 41. 
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the sphere of his activity was more limited, we observe in 
many of his decisions greater impartiality, and a constant 
regard to the rights of neutrals, as well as a laudable desire 
to dimmish the severity of maritime warfare (9). We may 
add, that they both fully understood their position, and were 
never led away in the course of their daily duties, either by 
feelings of personal animosity, as Marriott sometimes was, or 
by selfish views, like the revolutionary judges of France, but 
conferred dignity and honour upon their respective posts (r). 
Certainly they were not free from human error, but before 
censuring them, we ought not to forget, that the period in 
which they lived was one of revolution and war ; that 
European nations were influenced by feelings of mutual 
animosity; that treaties were then but little regarded, and 
that as Admiralty judges they were obliged to enforce the 
laws of the belligerents ; and here, in our opinion, lies the 
cause of the apparent partiality of these eminent judges, and 
of the occasional contradictions to be met with in their de- 
cisions. 

We are now, we hope, sufficiently acquainted with the 
principal features of prize practice, as it existed at the 

(q) He expressed his views in the following terms: — "Les reglements de 
la course, qui ne portent qu'improprement le nom des lois et qui par eux- 
monies sont essentiellement variables pro temporibus et causis, sont toujours 
susceptibles dans leur application d'etre temp6r^s par les vues de sagesse 
et d'6quit6. J'ajouterai qu'en executant des reglements d'une extreme ri- 
gueur il faut plutdt restreindre que les ^tendre, et que dans le choix des divers 
sens dont ils peuvent dtre susceptibles, on doit pr^f6rer celui qui est le plus 
favorable a la justice et a la liberty. Le droit ne natt pas des reglements, mais 
les reglements doivent nahre du droit. Martens, Merkw. Falle, ii. 225. 

(r) Sir William Scott thus defines the duties of an Admiralty judge, in the 
case of the Swedish ship, the Maria, 1 Rt>b. 150. '*The seat of judicial au- 
thority," he says, '* is, indeed, locally here, in the belligerent country, accord- 
ing to the known law and practice of nations ; but the law itself has no locality. 
It is the duty of the person who sits here to determine this question exactly as 
he would determine the same question if sitting at Stockholm; to assert no 
pretensions on the part of Great Britain which he would not allow to Sweden 
in the same circumstances, and to impose no duties on Sweden, as a neutral 
country, which he would not admit to belong to Great Britain in the same 
character.'* 
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beginning of the 19th century, in England and France. 
Although the Courts acted with severity against enemy's 
property, and encouraged privateers by every means in their 
power, neutral commerce could still exist, but the time soon 
came when the opinions of Sir William Scott and Portalis 
were considered too moderate. The enmity between France 
and England gradually attained such a height, that the rights 
of neutrality were put in jeopardy, and at last destroyed. 
This brief period of '* the Continental system" (1806—1812) 
cannot be passed over unnoticed in the history of privateering, 
as it was the crisis of the long struggle between belligerents 
and neutrals (*). 

The peace of Amiens, which for a short time put an end to 
war, made no provision for neutral commerce or prize law, 
and did not even allude to the articles respecting neutral 
rights contained in the treaties of Utrecht. It seemed as if 
both powers considered the state of neutrality to be hence- 
forth impossible for them, and were only anxious to make 
preparations for a renewal of the struggle ; in fact, hardly a 
twelvemonth had passed before hostilities were renewed. 
To protect themselves against the pretensions of these for- 
midable belligerents, the neutral powers lost no time in pub- 
lishing decrees, by which, under severe penalties, it was for- 
bidden to their subjects to assist either of the contending 
parties (0 ; but all these measures seem to have been useless, 
as the more strongly the feeling of enmity reigned the more 
difficult became the observance of neutrality. On the one 
hand. Napoleon, having reduced under his power the nations 
of Continental Europe, demanded their co-operation against 
England ; and on the other, England herself, considering the 
war with France as one undertaken in defence of liberty and 
the Christian world, and regarding with distrust those nations 

(*) The acts which belong to the period of the Continental system may be 
found in Martens^ Nouv. Rec. i. 443 — 549. See also Comte de Garden, His- 
toire des Trait^s, x. 302--403 ; and Reddie, Researches, ii. 23—68. 

(0 These decrees {Martens* Suppl. iii. 628— 557) generally forbid neutrals 
to take letters of marque from belligerents, and order strict measures to be 
taken against fraud or error in ship's papers. 
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which maintained a friendly intercourse with France, had 
recourse to measures of a prohibitive character against 
them {u). Thus belligerents, considering the state of neu- 
trality as almost unnatural, began generally to protest against 
it, and endeavoured to put a stop to neutral commerce 
altogether. The preparations of Napoleon for a descent on 
Great Britain, afforded a pretext for this unjustifiable policy; 
for, seeing the danger which threatened it, the English 
government declared all the ports from the mouth of the Elbe 
to Brest (1806) under blockade. In answer to this, the 
celebrated Berlin decree was published (Nov. 21st, 1806), in 
which the French Emperor, accusing Great Britain of con- 
duct contrary to international law, declared a general blockade 
of England, Scotland and Ireland, and, prohibiting all com- 
merce with those countries, subjected to seizure, as lawful 
prize, all English property wherever it might be found. The 
judges of the prize courts at Paris and Milan received 
directions to carry out this decree, which was also com- 
municated to Holland, Tuscany, Spain and Naples, as allies 
of France, and whose subjects were equally sufferers from 
the harsh proceedings of England (ar). Great Britain imme- 

(ti) Among these harsh measures on the part of the English government 
may he named the blockade of the mouth of the Elbe (1803); on this occasion 
Sir William Scott directly contradicted himself; formerly he had held that a 
blockade was a military measure, directed against the port of an enemy, now 
he maintained the legality of the blockade of neutral territories. Jacobten, 
Versuch. 

(x) In explaining the origin of the "Continental system,** different authors 
express contrary opinions. Some of them find that the Order in Council of 1806 
sufficiently accounts for it, and throw all the blame upon England ; others, as 
Reddie, look upon the general blockade of the coast, from the Elbe to Brest, 
as absolutely necessary ; for it was a mere precautionary measure against the 
descent of the French troops intended by Napoleon. They add that England, 
after destroying the French fleet, was able to direct all her forces to the main- 
tenance of this blockade, and that the Privy Council soon mitigated the severity 
of their Order ; yet, however that may be, one can scarcely agree with such 
writers as Pianianida, Rayneval, Montbrion, Hauterive, who consider Napoleon 
as an advocate of the liberal principles of neutrality. The true origin of the 
•* Continental system'* is to be found in the hostility of the Emperor towards 
the English, and his desire to annihilate their commerce. The reform of in- 
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diately had recourse to retaKation, by interdicting, on the 7th 
of January, 1 807, to all nations, any commerce with France. 
Accordingly, English cruisers and privateers received instruc- 
tions to give notice of this decree to neutral vessels, and in case 
of disobedience to capture them. On the 11 th of November 
appeared a new order in Council, whereby the countries 
which adopted the "Continental system" were declared 
under blockade, and the ships, which entered into relations 
with them, lawful prize. On the 25th November of the same 
year there followed another decree requiring neutrals to take 
special licences to enable them to trade with the enemy, and 
for which they were required to pay certain fees. Thus 
neutral powers ceased to be free, and were placed at the 
mercy of the belligerents. 

By the Milan decree of the 17th of December, 1807, the 
Emperor of the French inflicted a new blow on the commerce 
of the world. Every ship coming from England, or in any 
way connected with that country, was considered as having for- 
feited its nationality (denationalise), and consequently liable 
to condemnation as lawful prize. It now only remained to 
induce all European governments to adopt the " Continental 
system ;" in this Napoleon almost succeeded, as some nations 
were not powerful enough to oppose him ; while others, being 
indignant against Great Britain for the bombardment of 
Copenhagen, willingly entered into his views. In order to 
confine the enemy to his own territory, the French Emperor 
imposed a heavy duty on all colonial produce, and even 
ordered all English goods found on the Continent to be 
burnt, which orders were carried out. Such was the abject 
state of Europe, that no one thought of offering resistance 
to his will. Auto-da-fes of the commercial inquisition were 
lighted in many parts of Europe. 

ternational law was here a mere excuse; in fact, he cared little about 
it. The well known M6moire of the Due de Bassatio (1812) proves nothing; 
for it was published at the end of the ** Continental system," in justifi. 
cation of the former conduct of the Emperor. See generally Comte de 
Gardenr,xi. 1—116. 
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It is easy to understatid that the ^^Continental system'' 
opened an extended field to privateers. There was now 
no difierence between them and pirates; not a single mer- 
chant-ship was free from the suspicion of the belligerents, 
who left neutral commerce to the mercy of their privateers. 
Obtaining large rewards for information against neutrals, 
they, according to Mr. Baring (y), captured and brought in 
every ship they met with, under the most frivolous pretexts, 
and Admiralty Courts also acted in the most harsh and 
inquisitorial manner. While in France they considered the 
ordonnances of Louis XIV. as too lenient, in England Sir 
William Scott not only rejected the doctrine of the Consolato 
del Mare, but even the very idea of neutrality (z). In this 
manner the prize practice, which the English had desired 
to impose on other nations, was shaken to its foundations, 
and the customs of the Middle Ages set aside by those 
very parties who had hitherto been their most zealous 
advocates. 

But aU these attempts of the belligerents to interfere with 
the mutual intercourse of nations, which had for ages been 
gradually growing up in Europe, and become as necessary 
as social order itself, were unsuccessiiil. The ^^ Continental 
system," being considered an unnatural state, gave rise to 
general indignation. The severer the decrees, the stronger 
was the inclination to violate them ; neither the power of the 
French Emperor, nor the subserviency of his allies, could 
prevent the clandestine importation of prohibited goods. It 
was in vain that Napoleon threatened with heavy punishment 
those who traded in English articles, for commerce would 
exist in spite of his spies and custom-houses, which were 

(y) Baringt " An Inquiry into the Causes and Consequences of the Orders in 
Counci}, and Examination of the Conduct of Great Britain towards the neutral 
Commerce of America." Lond. 1808, p. 94. 

(«) He said in open court (12th April, 1808) that on the establishment of 
the "Continental system" neutral ports should be considered as those of an 
enemy. Some time afterwards this eminent judge confessed that the orders in 
Council had completely destroyed the prize law of Great Britain. JmcohtWf 
S. 732 ; Reddie, H. 27, 32, 33. 
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spread over all Europe. Soon the very authors of these 
prohibitory measures began to feel the disadvantageous con- 
sequences of them, and in order to revive commerce were 
compelled to have recourse to granting licences. The adop- 
tion of this system appears to be a strange anomaly, because 
licences or permissions to trade with the enemy had hitherto 
been considered as exceptions to the general rule of war. 
In the year 1801, Sir William Scott spoke of them as acts 
•* strictissimi juris," to which a liberal construction should 
never be applied ; but after the publication of the French 
decrees, 1806, 1807, the same learned judge began to look 
on them in a perfectly different point of view, and to construe 
them with the utmost liberality. While, in the beginning of 
the 19th century, a slight inaccuracy in a licence rendered it 
liable to be impugned, its form was now considered imma- 
terial. The judge allowed holders of licences to import the 
goods of an enemy in larger quantities, and of different 
qualities from those specified therein, and even after the 
expiration of the term for which the licence had been granted. 
Even those traders who had lost their papers were treated 
by the court with indulgence (a). How can such a change 
of policy be explained ? ^* By the circumstances of war." 
Sir William Scott himself frankly admits that nothing but 
these circumstances could have induced him to deviate from 
the immemorial precedents and rules of the Admiralty Court. 
In France the distribution of licences was also attended with 
abuse and became a system of disreputable traffic and bribery. 
Speculators were generally permitted to import colonial goods, 
under the condition of exporting French manufactures, and 
particularly silks; but as their sale was difficult and almost 
impossible, the merchant had recourse to different kinds of 

(o) Pritchard, 195—200, and Jacobsen, 719 — 731, give an account of the 
judgments of Sir William Scott on this subject pronounced by him during the 
existence of the '* Continental system." Licences were delivered not only to 
neutrals but also to enemy subjects. The number of licences issued by the 
English increased in different years from 8 to 16,000. In the year 1808 the 
British government gave general permission to neutral merchants to import 
corn into Great Britain. Comte de Garden^ Hist, des Trait^s, x. 316, n. 1. 
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fraud, and the government connived at these abuses, as 
licences were very productive to the public treasury (6). 

Thus the prohibitory system of the belligerents gave rise to 
various irregularities and contradictions, but however capri- 
cious the belligerents were, other nations did not dare to 
raise a voice in defence of their rights. True it is, Denmark 
endeavoured to adhere to the principles of 1780, but unsuc- 
cessfully. The Danish decrees on privateering and prize 
practice, 1807, 1810, contained a heterogeneous mixture of 
contradictory regulations, and prove only that at the time of 
the " Continental system" neutral commerce could not exist 
in Europe (c). The same may be said of the declaration of 
the Emperor Alexander in 1807, who, while appearing to 
revert to the noble traditions of Russian policy, made in- 
judicious concessions in favour of the "Continental system" 
by the treaty of Tilsit. The bombardment of Copenhagen, 
and his indignation against England, were the principal 
reasons for this declaration, which did not, however, produce 
any effect, and only afforded the enemies of Russia grounds 
for accusing her of a vacillating policy. 

The influence of the English and French decrees was felt 
in the most distant countries and even in the New World. 
Thus the United States of America, after having for some 
time patiently borne the violence of belligerents, determined 
to put an end to intercourse with Europe (d), the cabinet 

(&) Dictionnaire de rEconomie politique, i. 182—187. 

(c) Martent, Nouveau Recueil, i 402, n., and Jacobseiif ** Bemerkungen iiber 
das Danische Prisenrecht" ( Altona,l808). Both decrees establish the immunity 
of the neutral flag, but at the same time condemn, as lawful prize, all vessels 
which have been engaged in trade with Great Britain, and permit privateers to 
search them if there appear the least irregularity in their papers. Prize pro- 
ceedings in Denmark are to be determined according to the decree in ten 
days; it gives neutrals damages, if arrested without reason, but does not admit 
as evidence any papers unless found on board. 

(d) The oppression of American commerce increased when the English 
privateers, in expectation of war, and hoping that the Americans would have, 
as enemies, no personam standi in judicio, and consequently could not defend 
themselves in court, seized their ships and endeavoured to delay the final ad- 
judication of the cases. It sometimes happened that Sir William Scott, seeing 
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of Washington having previously endeavoured to open 
conferences for the revocation of these prohibitory measures, 
but unsuccessfully^ because each belligerent refused to make 
the first concession. There was nothing, therefore, left for 
Congress to do, but to prohibit their subjects trading with 
England, France and their allies, which was carried out by 
the decree of March 1st, 1809. A short time afterwards 
Napoleon relaxed his system by making an exception in 
favour of the Americans. Anticipating reciprocity on the 
part of Great Britain, a number of merchants of the New 
World dispatched ships to Europe, but they were soon con- 
vinced how vain their expectations had been, as almost the 
whole of them fell into the hands of the privateers, and on 
the 30th of May, 1811, were, by the decision of Sir William 
Scott, declared lawful prizes (f). The cabinet of St. James 
subsequently offered to annul the orders in Council, but this 
was after the Congress had actually declared war against 
Great Britain (/). 

In this second war between England and America we find 
many interesting facts bearing upon international law. We 
see also that at this time a more regular prize practice was 
introduced into the New World. However similar it was to 
that of England, it still presents some peculiar traits. In the 
present Essay we will content ourselves with a sketch of it 
without entering into details (g). According to the American 

nothing wrong on the part of neutralsi decreed restitution ; the priTateers, how- 
eTer, appealing to a higher court, the unfortunate neutrals had nothing to do 
but to enter into a compromise, or, at the risk of delay and its consequences, 
abide the result. Thus appeals in England instead of promoting the cause of 
justice only aggravated the sufferings of neutrals. All these fEiots are collected 
by Mr. Baring, who may assuredly be considered an impartial witness of the 
mal-practices of this period. Wurm, Zeitsch. (1861), S. 329. 

(e) Jacobsen, Seerecht, 712, 713; Reddie, ii. 45 — 49. To justify these de- 
cisions Sir William Scott alleged that England had not received official notice 
of the revocation of the French decrees in favour of the United States of 
America. 

(/) The details of these facts are given by Comte de Garden, xiii. 288 — 852. 

ig) The reports of the American prize courts were published by Craneh and 
odier lawyers after the model of Robkuon, Some documents concerning prize 
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prize judges, international law forms the basis of the jurisdic- 
tion of belligerents over neutrals, though we must not therefore 
conclude that neutrals are bound to submit to it uncondition- 
ally, and forfeit their independence. Therefore if (a) the 
privateer or the Admiralty judge acts unjustly towards foreign 
merchants, or disregards treaties and customs, their govern- 
ments are entitled to protect them, and are fully justified in 
demanding satisfaction from the belligerent ; (b) if the vessel 
is seized within the jurisdiction of a neutral power, the priva-* 
teer is amenable to it, and the neutral power, whose territory 
is violated, is competent to adjudge the case and inflict pun- 
ishment on the privateer for the violation of its territorial 
rights (A). 

With respect to evidence, the American judges adopt the 
view of Sir William Scott, at the same time giving it greater 
correctness and precision (i). All arrested vessels are bound to 
bring into the prize court the following documents : — Passport 
or Sea letter. Muster-roll, Charter-party, Bill of Lading, 
Invoice, Log-book. The production, however, of all these 
papers would not protect the ship from condemnation, as they 
may be false ; but, on the other hand, the absence of any one 
of them does not necessarily subject it to condemnation. As 
to a ship or cargo purchased of an enemy, the neutral is 
bound to produce the bill of sale, and to prove that it was an 
absolute and unconditional one. The legality of the sale of 
the property of an enemy ^' in transitu " was not admitted by 
the United States. An enemy's ship or cargo being mort- 
gaged was also subject to condemnation. The prize courts 

law B&ay also be found in the American Diplomatic Code by Elliott. I have not 
been able to examine all these books, as they are but little known in Russia. 
Extracts from them, however, have been inserted by Wheaton in his Elements 
of International Law. As to his ** Digest of the Law of Maritime Capture and 
Prize,*' it only lately came into my hands. A detailed account of it I have 
found in Reddiet Researches, ii. 229 — 338. At the time of the publication of 
this work in Russia, 1855, Dr. Pratt had published, in England, Judge Story's 
Notes on Prize Practice. 

(h) To this rule the American judges strictly adhered, even without any 
Yemonstranoe on the part of neutrals. Wheaton, Dig. ch. S, 294, 305. 

(i) Wheaton, Digest, ch. 8 ', Reddie, ii. 804, 305. 
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of the United States found it impossible to admit, in such 
cases, of any exception to the general rules of war (A). 

With respect to the nationalities of the owner, master and 
crew, and also of the ship and cargo, the American courts 
agreed generally with the doctrine of Sir William Scott (/), 
while the opinions of the English judge on war contraband 
were greatly modified in the New World. Under the name of 
war contraband, the United States included only arms and 
ammunition (m), and denied to the belligerents the right of 
enlarging the list of forbidden articles, or of exercising that 
of preemption in the case of provisions. They also con- 
sidered illegal the condemnation of a ship on its return 
voyage. Much as they agree with the British practice, re- 
specting the penalties incurred by neutrals for the conveyance 
to the enemy of officers, soldiers and despatches (w), they 
differ widely from Sir William Scott's opinion on block- 
ade (o). They admit no paper blockade, and do not consider 
neutral vessels on the open sea (even though destined to the 
besieged port) liable to seizure, but consider the offence only 
complete when the master either openly or fraudulently at- 
tempts to break the blockading line. They give neutrals full 
power to approach the blockading squadron, for the purpose 
of ascertaining the state of the port. In short, American law 
requires special notice of blockade to every ship approaching 
the port, and only justifies the seizure of those who attempt 
to enter it after having been warned. The master not having 
fallen in with the squadron is entitled to consider the blockade 
as not existing. Neutral nations, regarding blockade in no 
other light than as a matter of fact^ are not bound to wait for 

(k) Wheaton, El. L 316—832. 

(/) Ibid. 

(m) The judgments in the American courts respecting war contraband are 
given in the following works: Wheaion, Dig. ch. vi.; Reddie, iu 320—327; 
Whealorit El. ii. 138, and, particularly, 166—169. 

(n) Wheatotit Dig. vi. 8—10; Reddie, Researches, ii. 27. 

(o) The judgments in the American courts respecting blockade may be 
found in the following works: Wheaton, El. ii. 178, 179; Dig. ch. vL § 114; 
Reddie^ ii. 327—333. 
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permission to enter the port after its termination. The penalty 
in America for breach of blockade is condemnation of ship 
and cargo, but the latter, if it belong to third parties, is con- 
sidered free when its owners are not " participes criminis" 
with the master. All these latter constructions perfectly har- 
monize with the spirit of the declaration of 1780. 

Besides war contraband and blockade, we should add that 
the American judges did not acknowledge any arbitrary 
restrictions of neutral commerce, and rejected the rules of Sir 
William Scott on coasting and colonial trade. 

As to the immunity of the neutral flag, the American courts 
did not admit it unconditionally, but only in conformity with 
treaty. True it is, that in the first war with the English 
(1776 — 1783), the federal government acceded formally to 
the "armed neutrality;" when however the principle "the 
flag covers the cargo " was rejected by France and England, 
the United States found it incompatible with their interests 
to adhere to it, and only in the year 1815 they again returned 
to the liberal principles of 1780. 

The reader will, we fear, find this sketch but imperfect, 
as it gives only the general features, and not the details, of 
the North American prize practice. One of its best inter- 
preters in the beginning of this century was Chief Justice 
Marshall, who, although following to a certain extent the 
English precedents, rejected many of the arbitrary interpre- 
tations of Sir William Scott, and paid greater respect to the 
rights of neutral nations (/?). From the year 1816 the 

(p) The English precedents were followed in the United States not so much 
because they were considered the best interpretations of international law, as 
from historical associations. This appears from the following words of Chief 
Justice Marshall. " The United States," he said, ** were once a part of the 
British Empire ; the prize legislation of the mother country, having been in- 
troduced into all the colonies, was never abrogated ; however, .it does not follow, 
that all the incorrect opinions of the English courts have now authority in 
America. On the contrary our courts ought to examine the rules adopted in 
British practice, and act according to them only in such cases when they do not 
interfere with the practice of our law and policy.*' Wheaton, El. L 801, 831, 
832. Thus it is evident that Sir William Scott did not enjoy such undisputed 
authority in America as his admirers assert. 
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mfluence of English jurisprudence gradually declined^ while, 
as far as we can judge from the treaties entered into by the 
federal government, the principles of the "armed neutrality" 
were more strictly maintained. 

While the United States were engaged in war with the 
mother country, great changes took place in Europe. The 
fall of Napoleon put an end to the unnatural state of inter- 
national affairs. The " Continental system," with all its 
arbitrary rules for the oppression of neutral commerce, dis- 
appeared, and the further development of the principles of 
the " armed neutrality," which had been checked by the 
French Revolution, was fully secured. 
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PERIOD V. 

From the Congbkss of Vienna to modern Times. 

(1814—1854.) 

The establishment of the political system at the Congress of 
Vienna opened a new period in the history of Europe. The 
most prominent feature of this period is its pacific character. 
War, which formerly caused general disturbance, now became 
more rare and limited in its operations. The principal labour 
of diplomacy consisted in anticipating, or at least checking, 
any tendency to hostilities, in preserving the " status quo," 
and upholding alliances and commercial relations. Such a 
change in external policy could not but confer essential 
benefit on mankind, and, in fact, during the forty years the 
intercourse of nations has been greatly extended. Chris- 
tianity and civilization have penetrated the most distant 
countries of the world, and international law has made rapid 
progress. In proof whereof we may cite the abolition of the 
slave trade, the revocation of the antiquated and barbarous 
custom of the " droit d'aubaine," the liberation of commerce 
from the shackles of the mercantile system, the opening of 
pavigable rivers for the use of all adjacent countries, and 
the admission of international copyright by treaty. Among 
the benefits of this period may also be mentioned the 
improvement of maritime law, and the dififusion of the prin- 
ciples of the "armed neutrality." The system of the "Con- 
solato del Mare," which unnecessarily augmented the cruelties 
of naval war, was apparently abandoned, together with the 
harsh decrees of the Revolution and of the Empire. 

In confirmation of this view, we will now examine the more 
important treaties of this interesting period. Beginning with 

i2 
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Europe we find that, in addition to Russia (a), France now 
became a zealous defender of the " armed neutrality." She 
not only adopted the principles of 1780 in her treaties (J), 
but avowed her intention of observing them in her relations 
with all states without distinction (c). The immunities of 
neutral commerce were also admitted by Greece, as a new 
member of the pohtical system (rf). The only exception in 
favour of the " Consolato del Mare" is the treaty of Great 
Britain with Portugal (1842), whereby it appears that the 
English still continued to adhere to the system of the Middle 
Ages (e). But this exception scarcely affords any reason to 
doubt the acceptance of the principles of 1780 as a general 
law of Europe and the civilized world, since no other govern- 
ment than that of Portugal renounced the immunity of its 
flag. France and the United States even foresaw the neces- 
sity of retaliation against such a system, and were, it appears, 

(a) The last occasion on which Russia declared her views respecting the 
rights of neutrality was the treaty with the United States in 1854. Both 
parties admit the rule *' le pavilion couvre la cargaison et ne la confisque pas," 
and bind themselves to apply it, under condition of reciprocity, to all nations. 

(6) See the treaties of France with the Brazils, 1826, 1828 {Mar fens, N. R. vi. 
868, viii. 60); with Bolivia, 1834 {Annates maritimes et colonialesy 1837, p. 680, 
2de partie; with Texas, 1839 {Martens, xvi. 2, 287)? with Denmark, 1842 
{Murhardf Nouyeaux Suppl. ii. 81), and in particular with Venezuela, New 
Grenada and Ecuador, 1839—1846 {Murhard, N. R. v. 165, 402, yii. 613). 
Besides the principles of 1780 the French treaties likewise recognise those of 
the second armed neutrality concerning the freedom from visitation of ships 
sailing under protection of convoy. 

{c) See the declaration of Count M ol6 published on the occasion of reprisals 
against La Plata. Ortolan, Regies Internationales et diplomatic de la Mer, ii. 
335. 

(d) See treaties of Greece with Prussia, and the German Zollverein, 1839 ; 
with Holland and the Free Cities, 1843 {Murhard, N. R. i. 580, v. 5, 480). 
Without enumerating in detail the rights of neutral commerce they give an 
exact definition of war contraband (dans le sens le plus restreint, consacr^ par 
le droit des gens), and reject paper blockade ; but the treaty of Prussia with 
Denmark (1818) confirms the laws of the armed neutrality in their full extent. 
Martens, N. R. iv. 527. 

(e) Murhard, N. R. iii. However this treaty apparently is only the renewal 
vf the Convention of 1810. Martens, N. R. iii. 194. 



( 117 ) 

prepared to have recourse to strong measures (/); hence it 
may be confidently asserted, that should the courts of the 
English admiralty ever attempt to apply in matters of prize 
the doctrine of the " Consolato del Mare," the principles 
adopted by other nations would not thereby be shaken, 
but the attempt would rather prove injurious to Great 
Britain herself. However, since the Navigation Act of 
Cromwell was repealed, it was not diflSicult to foresee that 
England would change her policy with regard to neutral 
commerce, and in fact the British and French declaration 
(March 28th, 1854) not only acknowledged the immunity of 
the flag, but also the inviolability of the cargo, "le pavilion 
couvre la cargaison et ne la confisque pas"(^). Thus the 
most implacable opponent of the " armed neutrality" was at 
length induced to yield to the public opinion of Europe. 

The obligatory force of the principles of 1780 was also 
firmly established in America, being accepted by the most 
important maritime power, the United States, and acknow- 
ledged by the rest of that continent. All the treaties of this 
kind, whether entered into by the American States one with 
another, or with Europe, present a most striking resem- 
blance : thereby showing that the nations of the New World 
adopt uniform rules for neutral commerce. In proof of this, 
we will refer to the text, and take into consideration some 
other documents of the American diplomacy. 

1. Neutral nations, according to the opinion of American 
statesmen, are not bound to submit to the system of the 
" Consolato." It finds no support in the philosophy of law, 

(/) In aU their treaties the United States of America insert the following 
clause : ** Stipulations, declaring that the flag shall cover the property, shall 
be understood as applying to those powers only who recognise this principle ; 
but if either of the two contracting parties shall be at war with a third, and the 
other neutral, the flag qf the neutral shall cover the property of enemies^ whose 
governments acknowledge this principletand not of others,** This is also introduced 
in the French treaties (see note (6), p. 116); where an evident allusion is made 
to England, as this power alone for a long time persisted in refusing to admit 
the immunity of the neutral flag. 

{g) The analysis of this declaration in an international point of view will be 
found in the Edinburgh Review for July, 1854, pp. 193—225. 
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and although it has obtained a practical authority from 
former usage and by its introduction into some treaties, yet 
in fact it is upheld solely by the physical force of the belli- 
gerents. A neutral government, acting honourably, is fully 
entitled to have due respect paid to its flag, and a belligerent 
has no right to withhold it (A) ; therefore in their treaties the 
United States adhere to the principle, as an immutable law of 
maritime warfare, "the flag covers and confiscates the cargo"(*). 
If, however, a neutral government should permit one of the 
belligerents to apply to its subjects the doctrine of the "Con- 
solato," in such case the other also may do the same, in order 
to preserve the balance of power. From Mahommedan 
States, America, following the example of Europe, required 
greater privileges for neutral commerce, namely, the com- 
plete immunity of both the flag and cargo (A). 

2. The term " war contraband," in all treaties of the United 
States, is confined to arms and ammunition. Goods not 
manufactured for warlike purposes are considered free. 
Every neutral merchant, after surrendering the contraband, 
has a right to continue his voyage without molestation, and is 
only bound to proceed to the nearest port of the belligerent, 
when the prohibited articles form the bulk of his cargo, and 
the cruiser has no convenient room for them on board. In 
either case the neutral ship remains free from arrest and 
capture. 

3. Blockade is considered broken, when a neutral mer- 
chant, having received special warning of it (which is usually 
marked on the muster roll), endeavours by force or fraud to 

(h) All the statesmen of America from Jefferson to W^ebster mainlained these 
principles. See particularly the dispatches of J. Q. Adams, formerly Minister 
for Foreign Affairs. Wheaton, El. ii. 134, 135. 

(i) But this last rule, le pavilion confisque la cargaison, as we have said in 
note {a), p. 116, is abandoned in the last treaty with Russia, 1854. 

{k) See treaties of the United States of America with Algiers, 1815, and 
Morocco, 1885. Martens, N. R. v. 596, xiii. 685. In the treaties with Chris- 
tian powers, although neutral cargo on board enemy's ships is considered lawful 
prize, yet when laden prior to the commencement of the war, cruisers are 
directed to leave it untouched. 
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penetrate the blockading squadron. The ship, however, 
"which has entered the port prior to the blockade, not only is 
considered free from capture, but has full right to put to sea 
•with the goods taken on board previous to its commence- 
ment ; and even if the cargo is taken in during the blockade, 
this is no ground for declaring the ship lawful prize, although 
the belligerent may compel her to return to the port whence 
she <;ame. In short, no one but a refractory master is 
exposed to inevitable capture. 

4. The former harsh manner of conducting visitation is 
abolished, neither are neutrals any longer bound to come on 
board the cruiser with their papers. With respect to ships 
under convoy, they are perfectly free from visitation, accord- 
ing to the rules of the second armed neutrality. 

5. Every neutral ship which sails for an enemy's port 
must be furnished with a passport and other documents, in 
the absence of which she is liable to be seized, although she 
might be released by the prize court, on the owner producing 
proofs of her nationality and the legitimacy of her commerce,. 

6. The Admiralty judge is bound to give to the neutral a 
copy of his judgment, with his reasons whereon it is founded, 
which the neutral, if dissatisfied, may submit to his own 
government (/). 

These rules were zealously supported by the United States, 
and so far generally admitted, that no other government of the 
New World adopted the principle of the "Consolato"(w). 

(/) See treaties of the United States with Sweden, 1818 and 1827 (Martent, 
N. R. iv. 251, vil 271) ; with Spain, 1819 (v. 842) ; with Columbia, 1824 (vi, 
984); with Central America, 1825 (vi. 826); with the Brazils, 1828 (ix. 54); 
with Mexico, 1831 (x. 323) ; with Chili, 1832 (xi. 438); with Bolivia, 1886 
(xv. 113) ; with Ecuador, 1839 (Murhard, N. R. g. iv. 299), &c. 

(m) Of the treaties which the American nations have agreed to amongst them- 
selves, or with Europe, the following are the most important : — Columbia with 
Holland, 1829 {Martens, N. R. ix. 576; Murhard, N. Suppl. i. 691) ; Mexico 
with the Free States of Germany, 1828 (Murhard, N. Suppl. i. 684); with 
Prussia, 1831 (Martens, N. R. xii. 534); and with Austria, 1842 {Murhard, iii. 
432) ; the Brazils with Prussia, 1827 {Martens, N. R. vii, 470); with the Free 
Cities (ib. vii. 3iO); and with Denmark, 1828 (ib. vii. 628); Venezuela with 
the Free Cities, 1837 {Martens, N. R. xvi. 239); New Granada with Sardinia, 
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Thus the principles of 1780 form the basis of all new 
treaties respecting neutral commerce. The same spirit per- 
vades the practice of belligerents. All the decrees pub- 
lished by them since the Congress of Vienna secure the 
freedom of the flag, strictly define war contraband, and 
abrogate arbitrary search. 

Even blockade at the present time ceases to be the power- 
ful means of oppression it formerly was to neutrals. In proof 
of this may be cited the decrees which France published 
previous to the commencement of hostilities against Mexico 
and La Plata. Upon that occasion the French government 
directed the commanders of the blockading squadron and the 
prize courts to observe the following rules : (a) A blockade 
is reputed valid, in relation to neutrals, only after it has been 
notified to them ; (b) If the vessel approach the port in 
ignorance of the blockade, the cruiser, without arresting it, 
is bound to apprise the master of the circumstance ; (c) For 
this purpose a note is made on the muster roll of the neutral 
fihip; (d) If after this notification the vessel should approach 
the blockaded port, it may be lawfully seized (w). The United 
States of America acted upon similar (o) rules at the time of 
the last war with Mexico, and also when they blockaded 
Vera Cruz and Buenos Ayres. Still more moderate in her 
demands, as a belligerent, was Russia, when she blockaded 
the Dardanelles and Bosphorus, in the year 1828. This 

1847 (Murhard, xi. 281); and the Brazils with Uruguay, 1861 (Annuaire des 
deux Mondes, 1851, 1852, pp. 981—983). All these treaties are more or less 
similar to the before-mentioned treaties of the United States, and are based on 
the principles of the *' armed neutrality." 

(«) Ortolan^ Inter, ii. 334 ; Martens, N. R. xv. 803, &c. 

(o) See instructions to the commanders of the American fleet, May 14th, 
1846 (Murkard, N. R. ix. 167). In them, besides the special notification of 
blockade (warning) which is required, a fortnight for leaving the port is allowed 
to vessels that had entered it previous to its establishment. The respect which 
the priie courts of the United States at that time paid to the rights of neutrals 
may be seen from the examples cited by Wurm (Zeitsch. fur die g. Staatswis- 
senschaft, 1852, S. 494, &c.). See also the decrees of the republic of Chili, 
1838, and of Denmark, 1848 {Martens, N. R. xv. 504; Wurm, Zeitsch. 1851, 
474). 
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blockade was established for no other purpose than that of 
preventing the importation into the capital of Turkey of war 
contraband and provisions, and consequently had a strictly 
local character (p). In short, the vague doctrine of blockade, 
upheld by Marriott and Sir William Scott, was now de- 
cidedly rejected by the general opinion of Europe and 
America. England herself seemed to abandon it when, on 
the occasion of the Danish war (1848 — 1850>, she declared 
the illegality of any blockade not supported by a sufficient 
fleet (9). It is true that the Brazils, Portugal, Spain, and 
some other countries, endeavoured in their wars to revive 
former abuses, but unsuccessfully (r). Neutral nations ad- 
hered to the opinion that a blockade is a local arrangement, 
requiring notification, and that the belligerent country has 

ip) See the letter of Vice- Admiral Heyden to the commanders of the foreign 
fleets in the Levant, October 6th, 1828 {Lesur, Annuaire historique, 1828, App. 
126 — 128). In order that neutral commerce might he disturbed as little as 
possible the blockading squadron was directed, 1st, To permit ingress into the 
Dardanelles and Bosphorus to all neutral vessels not laden with war contraband. 
2. To allow free egress from Constantinople to all ships not engaged in the 
conveyance of troops, arms, and provisions to the enemy. 8. To be moderate 
in the exercise of the right of search. 4. To make use of force only against 
those who resist or attempt to break the blockading line. With respect to the 
blockade of Trieste by Sardinia in 1848, see fVurm, Zeits. 1851, S. 322, 328. 

(q) Murhard, N. R. i. 542, iv. 467—486; fVurtn, Zeits. 1852, s. 501, 502. 
In the declaration of the 28th March, 1854, England also admitted the necessity 
of the blockade being effective. 

(r) The following circumstance was the cause of collision between Brazil 
and neutral powers. At the time of the war against Buenos Ayres, 1825, 
the Brazilian admiral, Lebeau, declared all the coast of La Plata, of twenty 
miles, to be blockaded. As he had then only one corvette, two war brigs and 
some gun boats, France, England and the United States immediately protested 
against the measure. The matter was ended by giving full compensation 
to the neutral merchants, and the right of *' paper blockade" was formally 
renounced on the part of the Brazilian government Lesur, Ann. 1827, App. 
167; 1828, App. 191, 192; Martens, N. R. viii. 60, x. 18. The pretensions 
of Spain at the time of a war with South America, and of Portugal in the year 
1833, met with no better success. Murhard, N. Suppl. iii. 212, 213, and IVurm, 
Zeits. 1852, 487, 8rc. It is curious to notice that in all these disputes England 
was on the side of the neutrals, and, in opposition to her former practice, united 
with other states in insisting on the reality of the blockade. 
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only a right to condemn as lawful prize those ships which 
wilfully attempt to break the blockading line. 

Thus we see that the most recent decrees of belligerents^ 
in questions of neutral commerce, harmonize. This feet will 
probably afford the reader suflScient reason to anticipate the 
complete and universal adoption of the principles of 1780. 
Indeed, they have energetic and powerful supporters, who 
persist in enforcing them upon other nations. We can even 
say, that from 1816 to the present time neutral commerce has 
not met with any serious interruption, and the slightest 
attempts of belligerents to extend the right of capture have 
not only uniformly failed but met with general reprobation. 

Such being the spirit of treaties, decrees and internal legis- 
lation, the Admiralty Courts can no longer arbitrarily deprive 
neutral merchants of their ships and cargo, but must decide 
in conformity with international law. We have seen that on 
the breaking out of the American war, the coalition of neutral 
Btates induced Marriott to mitigate the severity of his judg- 
)nents. Our age affords even less opportunity for abuses 
in prize practice. In order to appreciate the difference, we 
must bear in mind that the armed neutrality was then in its 
first stage of development ; but now the arbitrary power of 
belligerents having been checked, all nations are agreed that 
treaties and general customs should serve as the only guides 
for Admiralty Courts (s). In fact, in all the maritime wars 
«ince the Congress of Vienna, arbitrary proceedings of prize 
courts have almost ceased ; selfish or false interpretations of 
the principles of neutrality, and the despotic acts against 
neutral commerce, even if they have not been totally aban- 

<«) It is remarkable that the United States were never willing to acknow- 
ledge the authority of the judicial decisions laid down at the time of the Con- 
tinental system, and even demanded their revocation, as well as compensation 
for their subjects, from almost all European nations. Lesur, Ann. 18^1, App. 
206, 210. With the same energy did the American government, at the time 
of the South American war, protest against the malpractices of the Spanish 
prize courts. A curious diplomatic correspondence on this subject will be 
found in Murhard, N. R. iii. 180—220. 
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doned, hav6 occurred more narely. We may further add, 
that the so-called mixed commissions now often serve for 
the final settlement of disputes concerning maritime prizes 
between neutrals and belligerents. This new organ of juris- 
diction consists of members chosen by the mutual consent of 
governments for the purpose of awarding compensation to 
merchants for losses and damages inflicted by the unjust or 
erroneous decisions of Admiralty Courts (/). It becomes 
expedient therefore, in our present treatise, to define more 
completely the character and functions of this new tribunaU 
But in order, on the one hand, to avoid mistakes in the 
definition of its attributes, and, on the other, to show its 
relation to the Admiralty Courts, it must first be agreed on 
what foundations, and within what limits, belligerents have 
a right to exercise prize jurisdiction over neutral subjects. 
This question is justly considered one of the most intricate 
of international jurisprudence, and, firom the very middle 
of the eighteenth century, has been a subject of controversy* 
Writers on this question may be divided into two parties^ 
tihe one rejecting the authority of Admiralty Courts over 
neutral nations, while the other, on the contrary^ maintains 
that a ** forum competens " for cases relating to naval prizes 
can only exist in the t^ritory of the belligerent powen To 
the former party belong Hiibner, St. Croix, Wurm, &c. They 
assert that the belligerents have only a right to deal with 
the neutral merchant, when taken within the limits of their 
territory ; that is, in their inland or adjacent seas ; but, as 
to the other cases, the prize jurisdiction does not belong to 
them, because, 1st. The open sea is considered free for all 
nations, and subject to none. 2. Ships are usually carried 
away by force, and consequently against the will of the 
owners. 3. No one ought to be a judge in his own case. 

(t) Mix.ed commiflsioDS are the mere creations of treaties. See those of 
North America with England, France, Holland, Denmark, Portugal, Sweden 
and Naples, Lesur, 1831, App. 206-210; Martens, N. R. (▼. 400, vii. 850, 
^80, X. 598)— of England with Spain, Brazils and La Plata— of France widi 
Brazils and other countries, Martens, N. R. vi. 246, viii. 56, 60, x. 542. 
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These writers further add that Admiralty Courts not tinfre- 
quently give severe judgments against neutrals^ and they 
therefore contend that all cases of this kind should be 
brought before mixed commissions (tribunal mixte), com- 
posed of plenipotentiaries selected from the contending 
parties («). 

The second school regards the subject in quite a different 
point of view ; and looking on the " pia desideria" of Hiibner 
as impracticable, submits to the jurisdiction of the belli- 
gerents as a matter of course^ and urges in support of its 
theory the following reasons: — 1st A privateer is responsible 
to no other government than the one from which he received 
his commission (Martens). 2nd. The decisions of the Ad- 
miralty Court are binding on neutrals, according to the rule 
" actor sequitur forum rei," the privateer in this case being 
the defendant (Tetens and Rayneval). 3rd. Every capture, 
like a siege, a blockade, or other military operation (un acte 
de guerre), being the act of the belligerent, he alone is re- 
sponsible for its consequences (Lampredi and Masse). 
4th. Every neutral subject who violates his duty is " de jure " 
deprived of the protection of his country and is liable to be 
dealt with as an enemy (x) (Hautefeuille). Looking impartially 
on both schools, it is evident that the latter is rather weak in 

(u) Concerning Hiibner, see note (A), p. 60. flis doctrine is critically ex- 
amined by Hautefeuille, Droits et Devoirs, iv. 806 — 312. Mixed prize courts, 
according to the idea of Hiibner, ought to consist of commissioners from neutral 
and belligerent powers ; to them should be added the consuls of that government 
whose subjects are the owners of the vessels captured. De la Saisie des 
B&timents neutres, ii. 44 — 69. St, Croix proposes, on the breaking out of a 
war, to establish a kind of amphictionic maritime court for all European 
nations (Histoire de la Puissance navale de PAngleterre, Paris, 1786). Wurm 
suggests to refer all cases of neutral prizes to the arbitration of third powers, 
or to the award of mixed commissions (Staatslcxicon, 1849, xiii. 144). See 
also Jauffroiy Droit des Gens mari times, Berl. 1806, p. 288 ; Nauy Volkerseerecht, 
S. 215. 

(«) We content ourselves with giving the conclusions of these several jurists, 
without attempting to enter into the details of their doctrine, as they frequently 
use the same arguments. See Reddie (Researches, i. 402, 41 7^. ii. 121, 125, 
216, 226); fTtfrm (Staatslcxicon, xiii. 144); Hautrfeuille, Droits et Devoirs, iv. 
294—822. 
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theoretical views— in fact, the arguments of Lainprecli,Teten8, 
Rayneval and Masse hardly touch the point, but are forced 
and unsatisfactory. In the majority of cases in the Admiralty 
Court the neutral merchant is, in point of fact, the defendant, 
while the privateer is the plaintiff; moreover, what analogy is 
there between a blockade and the seizure of an unarmed ship? 
The conclusions of Hautefeuille and Martens are more just, 
but they do not remove all doubts concerning the limits of 
prize jurisdiction. Thus, in a theoretical point of view, the 
first school seems to be distinguished by advanced opinions 
and supported by the general principles of justice, although 
practice is in favour of the second, as the authority of the 
Admiralty Court has been acknowledged by all nations, from 
the Middle Ages. 

Here, then, we come to the question, is the institution of 
mixed commissions favourable to the views of Hiibner ? We 
find no diflSculty in answering this question, there being an 
essential difference between the mixed commissions of our day 
and the prize tribunals he advocates. Mixed commissions are 
appointed only in time of peace. Without the intention of 
restoring the prizes which have been adjudged they do not 
rescind the sentence in cases once decided, their duty only 
being to compensate neutral subjects for the injury or damage 
they may have sustained in the preceding war. On the con- 
trary, Hiibner and his followers give the mixed commission 
full power of jurisdiction over belligerents and neutrals, and 
make it the regular organ of judicature. Thus, according to 
the ideas of Hiibner, all the csdamities of neutral nations would 
be removed, but his plan has never yet been thoroughly carried 
out. Prize jurisdiction still belongs to belligerents ; the States 
of Barbary only have hitherto adopted mixed prize tribunals, 
and have given a voice in them to foreign consuls (y). But 

(y) See treaties of Tunis and Tripoli with France (1830, 1832), and of Tunis 
with Sardinia (1832), Martens, N. R.x. 49— 57; xiv. 21. In Greece at the 
time of the war of independence there was also established, at the request of the 
principal European powers, a mixed prize tribunal for reviewing the decisions 
of the ordinary couru and for restoring to neutrals their vessels which had been 
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we can hardly infer, as some jurists of the second school do, 
that the authority of the belligerents in prize matters is abso- 
lute. To admit this erroneous view would amount to giving 
one nation legislative power over another, to abandoning the 
commerce of the world to the m;ercy of belligerents, and 
almost to destroying the very idea of neutrality. On the 
contrary, universal practice proves that prije courts, though 
an organ of belligerents^ have a peculiar character differing 
widely from that of the other branches of judicature. In fact 
their power is confined within certain limits, principally with 
regard to other nations. Being appointed by belligerent govern- 
ments, they administer justice to their own subjects according 
to the constitution of the country, to the enemy according tp 
the general laws of war, and to neutrals according to treaties 
and customs. Although Marriott and Sir William Scott 
entertained singular views about international law, they did 
not doubt the correctness of this doctrine. It is evident 
then neutral merchants come within the jurisdiction of the 
Admiralty Court upon the same principle on which they are 
subject to visitation and arrest. But this jurisdiction, as well 
as all other rights of the belligerent, is to be e:$ercised in 
conformity with the law of nations. Neutral governments 
are only bound to acknowledge it under condition of due 
respect being paid to their rights, and that treaties and 
customs are strictly observed {z). It may be contended that 
prize courts in reality were guided principally by rules of 
their own, and by the decrees of belligerents ; but this 
objection is not so strong as is generally supposed, foJt we 
know from history that neutral nations only submitted to the 

unjustly seized. The existence of this court however was of short duration. 
See Wurmf Zeitsch. 1851, 3. 397; Neueste St^tsacten, x. 57—362; Lesur, 
Annuaire, 1827, pp. 141 — 143, App. 1828, p. 454; Staatslexicon, xiii. 145. 

(x) Ruther/orth, Institutes, ii. ch. 9, S. 19; Wheaton, Elements, ii. 49—51 ; 
Heffter, Volkerrecht, S. 172, and in particular Oppenheimt System des Volke- 
rechts, S. 320—826. In the opinion of the last author prize jurisdiction 
necessarily belongs to the belligerent (dem Staat far und durch den der Krieg 
gefiihrt wird), who gives special commissions to prize courts to administer 
international justice according to treaties and customs. See also EdinlMiiigfa 
Review, July, 1854, pp. 19^7, 198. 
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prize law with reference to the formalities of the process, 
while the principle, upon which the sentence was to be 
founded, depended upon the mutual consent of nations. In 
this work we have had occasion to show, that even in the 
16th century, when governments were not strong enough to 
protect their own merchants, and ideas of international justice 
were imperfect, even then an unlimited power in prize cases 
was hardly conceded to belligerents. The principles on 
which neutral ships were made lawful prize were laid down 
in treaties or by international customs. From the middle of 
the 17th century, when governments more strictly defined 
war contraband and blockade, and recognized the freedom 
of the neutral flag, prize jurisdiction was still more restricted. 
It is true that belligerents often refused to observe generally-^ 
admitted principles ; this irregularity, however, prevailed only 
so long as the neutrals acted without concert. Unfor- 
tunately, before the balance of power was firmly established 
on the seas, arbitrary systems, subversive of the rights of 
neutrality, grew up in the prize courts under the influence of 
mercantile jealousy, but every independent pow^r strongly 
protested against these exorbitant pretensions. 

In 1780 when an opportunity presented itself of curbing 
the tyranny of belligerents, and Russia was enabled to come 
forward as a defender of international law, it became neces- 
sary to lay down the true principles of prize jurisdiction, and 
though the revolutionary wars prevented for some years their 
salutary adoption, they have at last attained almost universal 
recognition. Every impartial inquirer who directs his atten- 
tion to the more recent facts in the diplomatic history of 
Europe and America can hardly fail to conclude that the 
decisions of Admiralty Courts are not " ipso jure" obligatory 
on neutral subjects, but only receive their final sanction when 
in conformity with treaties or customs, and the principles of 
universal justice. The last resort for the settlement of dis- 
puted questions concerning neutral prizes is negotiation. 
The merchants who are aggrieved by the decisions of the 
Admiralty Courts are entitled to appeal to their own govern- 
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ments. From the Middle Ages to the present time no 
nation has ventured to question this right. Hence we can 
readily explain the expediency of mixed commissions, for as 
long as the Admiralty Courts act in conformity with inter- 
national law towards neutral merchants, their decisions are 
binding upon both parties ; but when they act in opposition 
to treaties and customs, or in an oppressive manner, or adopt 
arbitrary rules and interpretations, an independent govern- 
ment is entitled to demand satisfaction for its subjects. In 
such cases, mixed commissions may be the best means of 
preventing hostilities between nations, and serve as very 
proper organs for bringing disputes to a friendly termination. 
Should a nation decline to avail itself of these institutions, 
it would in fact amount to rejecting negotiations, good offices 
and mediation, and producing immediate war (a). To prevent 
this, mixed commissions have, since 1815, been frequently 
resorted to by the governments of Europe and America (6), 
and have been found to be not only useful but expedient. 
In fact up to the present time they have never been pre- 
judicial to the belligerent parties, for they neither deprived 
them of any essential right, nor interfered with the usual 
course of prize procedure, as they were generally appointed 
after the conclusion of peace, when the angry passions of 
contending parties had subsided, and when all questions could 
be deliberately taken into consideration and impartially 
settled. It may be supposed indeed, that their salutary 
jurisdiction will extend still more generally, and that their 
decisions will supply whatever is deficient in treaties in 

(a) See the conferences of different governments respecting the establishment 
of mixed commissions in Murhard, N. Supp. iii. 180—220 ; WhecUon^ Elements, 
ii. 45—58. 

(6) Mixed commissions however can hardly be considered as institutions of 
modern times ; they were even made use of in the Middle Ages in prize cases, 
as for instance when a ship had been illegally captured during the time of an 
armistice. Mention of them is made in some acts of the 14th century. See 
treaty of the year 1310 between the German Empire and France {Dumont, i. 1, 
S58), and a letter of Edward II. to Hakon of Norway of the year 1316 {Dumont^ 
i. 2, 81). Subsequently this institution having disappeared during the time of 
the cruel commercial wars, was revived again in the middle of the 18th century. 
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reference to prize matters^ and consequently promote the 
improvement of international law. The extension of the 
liberal principles of neutrality also inflicted, though indirectly, 
a great blow on the barbarous customs of maritime war. 
Amongst the more important results of the present period 
must be noticed the gradual decay of privateering. We have 
remarked, that even in the 17th and 18th centuries this 
institution had become very injurious to the civilized world ; 
in fact it could only flourish so long as belligerents oppressed 
neutral commerce, and partiality reigned in Admiralty Courts. 
We have also seen that the declaration of 1780 gave the first 
blow to privateering, from which it recovered with difficulty. 
Even the violent edicts of the Revolution and Empire revived 
it only for a few years ; the prevalence of the " Continental 
system" was its last brilliant epoch, though true it is, at 
the beginning of the contest for the independence of the 
Spanish colonies and that of Greece, it reappeared and soon 
degenerated into piracy (c). In short, the conclusion of 
general peace in 1815, was a signal for the decay of this 
institution. In fact, while in former times the commence- 
ment of a war gave adventurers even among neutral subjects 

(c) On privateering in the Spanish American colonies, see Lesur, Annuaire 
hist. 1818, App. 313, 320, 321 ; 1819, pp. 403, 419, 420; 1822, pp. 598, 722; 
1824, p. 686; 1825, p. 632. Already in the year 1821, piracy in the Gulf of 
Mexico and Sea of the Antilles had reached such vast proportions that the 
Spanish king suspended the grant of letters of marque. After this, privateering 
was suspended at Buenos Ayres, and before the conclusion of the war had almost 
disappeared. At the time of the Greek revolution, privateers, as we have said, 
took to piracy; infesting small and almost inaccessible bays, they attacked 
merchant ships without distinction. This weak government endeavoured in 
vain by the decree of the 8th of June, 1826, to check these pirates, and 
prohibit the construction of small privateering boats known by the name of 
'* mystics, params and klefttines." At Egina, Hydra and other islands there 
were shortly afterwards formed numerous societies for the purpose of plundering 
merchants, and which found protectors or associates in the prize courts. Upon 
this England and France dispatched their fleets in order to destroy these nests 
of pirates, and induced the Greeks to abandon privateering as ii^jurious 
to international commerce. Lesur t Annuaire hist. 1826, pp. 428 — 430, 441 ; 
1827, pp. 899 — 480. See the letters of Admiral Codrington and De Rigny to 
the Greek government as well as the instructions given to the English and 
French commandenii in Lemr, 1828, App. 141 — 148. 

K 



( 130 ) 

an opportunity to procure commissions (lettres de marque), 
all treaties made since the Congress of Vienna forbid any 
person to carry on privateering in the service of a foreign 
country. In the Middle Ages privateers were also employed 
in time of peace by the naval powers to make reprisals, but 
this custom became obsolete even in the 18th century. At 
all events neither England at the time of the rupture with 
Holland (1832), with New Granada (1836), with Naples and 
Buenos Ayres (1839 — 1841) (c?), nor France at the time of 
the rupture with La Plata and Mexico, nor any other states, 
have had recourse to privateering, but have confined the 
taking of prizes to their own ships of war. Privateering 
therefore is no longer considered an institution necessary 
for maritime war, as it was during the last century. In fact, 
France at the breaking out of hostilities with Spain, 1823, 
declared her firm intention of not issuing letters of marque 
and adhered to it, though the enemy gave commissions to his 
subjects to seize French merchant vessels (e). In the Russo* 
Turkish and Anglo-Chinese wars captures were also confined 
to ships of war(/). Subsequently, in the year 1846, when 
a quarrel arose between the United States and Mexico, the 
newspapers alluded with much apprehension to the prospect 
of the renewal of privateering. In fact the Mexican general 
Almonte proceeded to issue commissions at Havannah, and 
threatened to circulate them in Europe; but these threats 
were of no avail, since all governments bound by treaties, 
forbade their subjects to enrol themselves as privateers against 
North America. In England, where privateering formerly 
flourished, the sale of Mexican commissions was noticed in 
parliament, unanimously discountenanced, and consequently 
prohibited by the government. Only in Spain one adventurer 
equipped a vessel for a privateering expedition, but he was 

(d) Martens, N. R. xiii. 54; ix. 1, 138 ; Ortolan, i. 886—396. 

(e) Letter of Chateaubriand to La Ferroney, 21st April, 1823 (Congr^s de 
Verone, ii. 8, Brux. 1838) ; Letur (1823), 239 ; fFurm, Zeitschr. (1851), S. 817. 

(/) At the beginning of the war between England and China, when Sir 
Robert Peel asked whether the government intended to make use of privateerSi 
Lord Russell answered in the negative. Wurm, Zeitschr. (1851), 318—822. 
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arrested and convicted on charge of piracy. Even in the 
United States the counter proposition of the President con- 
cerning the estabHshment of privateers produced no result ; 
but on the contrary, Congress sanctioned new and more 
stringent measures against piracy (5^). Finally, neither in the 
wars between Austria and Sardinia (1848 — 49), nor in that 
between Denmark and Germany (1848 — 50), was privateering 
had recourse to (A). In short, since the Congress of Vienna 
none of the maritime powers of Europe and America have 
made use of privateers. All international wars have ter- 
minated without their assistance ; they have made their 
appearance only in exceptional cases, as in civil wars, and 
even then met with universal reprobation, and were con- 
demned by public opinion. 

Sceptics, for the most pai-t, look upon these events as for- 
tuitouSy or attribute the decay of privateering only to the 
pacific character of that epoch ; but we cannot agree with 
them, for many governments have declared their full and 
unreserved readiness to abolish privateering (i), and some 
have formally renounced it, while private individuals, having 
ceased to be occupied in it, have conceived a disgust against 
its pursuit. Privateering is now considered to border closely 
on piracy, and to be inconsistent with the spirit of Christian 
civilization and the higher principles of morality. Publicists, 

(g) Wurm, Zeitschr. (1851), S. 818—322. 

(ft) Wwrm, Zeitschr. (1851), S. S22— 327 ; »ee B'ulaUy Jahrbucher, 1849— Die 
Kaperei im Seekriege. In the declaration of the 28th and 29tb of March, 1854^ 
England and France both expressed the same determination not to issue com- 
missions to privateers. 

(i) When France declared in 1828 that she had no intention of issuing letters 
of marque against Spanish commerce, the President of the United States of 
America made a proposition to the European powers to put an end to priva- 
teering by general consent ; but this proposition, although favourably received 
in some quarters (see Lesur, Annuaire hist. (1823, 619—796 ; 1824, 683), had 
no immediate result Afterwards the United States made a similar proposition 
to the Congress of Panama. Lesur (1826), 583; Laddy Essay on Congress of 
Nations, Lond. (1840), pp. 15, 16. Up to the end of the Crimean War, only 
the States of Barbary, Tunis and Tripoli had formally renounced privateering 
by treaty, on terms of reciprocity. See treaties of Tunis and Tripoli with France 
(1830-^1832)| and with Sardinia (1882), Martens, N. R. x. 49—57, seiv. 21. 

k2 
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statesmen and all the leading men of the age unanimously 
denounce it, and have enlisted public opinion on their side. 
This general opposition deserves our attention, and we will 
now proceed to trace and explain the cause of it. 

Some doubts about the utility of privateering even sprung 
up at the end of the 18th century. Besides the theoretical 
opponents and critics, to which class belonged many moralists, 
philanthropists and zealous partisans of the armed neutra- 
lity (A), even practical lawyers have discovered that this 
institution is productive of little advantage to belligerents. 
Thus, Lampredi, the well known defender of the system of 
the Consolato, admitted that the motive which weighed most 
with privateers was gain rather than patriotism. Martens, 
the impartial inquirer and calm historian, takes the same 
view, and says that " glory and duty alone instigate the officer 
to take up arms in the cause of his country, honour being 
considered by him as a sufficient reward for the labours and 
dangers which he encounters, while a privateer does not care 
about the result of the war, nor very often about the good 
of his country ; his chief aim being self-interest, and gain 
his only reward. Accordingly, it has been found that the 
best means of stimulating privateers is to promise them all 
the ships and goods they may take, and to deprive them as 
seldom as possible of their plunder" (Z). 

But notwithstanding the inquiring spirit of the 18th cen- 
tury, the majority of the then publicists and statesmen were 
rather inclined to encourage privateering. Supported by the 
traditions of the Middle Ages, it appeared to many nations 
an efficient, and, to some, an indispensable instrument of 
maritime warfare. This was particularly the case in Great 
Britain, where names of famous privateers, from the time of 
Elizabeth to Cromwell, were very popular ; and in France, 

(*) Busch, Bestreben der Vblker, S. 287— 810 ; Caliani, Dei Dover! dei Prin- 
cipi, X. 8. 2 ; Totze, La Liberty de la Navigation, p. 226 ; Montbrion, De la Pr6- 
pond^ance de la Grande Bretagne, Paris, 1805, p. 236—239. 

(/) Lampredif Du Commerce des Neutres trad, par Peuchet, p. 166 ; Martens, 
Essai, 8. 6, pp. 88, 89. See second additional note by the author, p. 145. 
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where Louis XIV. made privateering a favourite occupation 
with sailors and inhabitants of the coast. Only when pro- 
tracted and almost uninterrupted wars (1793 — 1815) had 
nearly annihilated general commerce, — when privateers were 
chiefly engaged in plundering neutral ships, and when at 
last, under the influence of the " Continental system," they 
threatened to put an end to the intercourse of nations alto- 
gether, — the prejudice in their favour received a violent shock. 
The majority of the pubHcists of the 19th century have come 
to the conclusion that this system not only brings no benefit 
to the belligerents, but may be ruinous to the peace of the 
world. Intending to examine the arguments of both parties, 
we shall begin with those of its supporters. The reasons they 
allege are the following: — 1. Privateering, particularly for 
nations that have no considerable fleets, serves as a school of 
maritime war. Many of the distinguished admirals of Holland 
and England received their education in privateering expe- 
ditions. 2. It aflbrds to individuals an opportunity of taking 
an active part in hostilities, and, while enriching them, it 
brings profit to the treasury, as well as diminishes the ex- 
penses of Government by rendering it unnecessary to fit out 
so many ships of war. 3. As commerce with the enemy is 
prohibited ^* de jure," and, according to the exigencies of 
war, cannot be left free, we must admit that privateers are 
among the best instruments of surveillance over merchants, 
as they have no motive to conceal the guilty, but look to 
obtain a reward by delivering them into the hands of jus- 
tice. Hence the greater the extent to which general com- 
merce is carried on, the more need have belligerents of their 
services (m). 

But however strong these arguments may appear they 
will not bear criticism, for we can hardly admit that pri- 

(m) Jacobseuy Seerecht, S. 583 ; Lebeau, Code des Prises, iv. pp. 42, 48. One 
of the most zealous supporters of privateering was the French lawyer Valin, 
who not only justifies all the acts of privateers, and highly extols the noble 
character of this occupation, but considers every censure of it as the senseless 
talk of pseudo-philosophers and false patriots. 
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vateering is the best or even an indispensable school for 
maritime war. In fact, some European nations have never 
had recourse to privateering, and yet have maintained con- 
siderable fleets, and have produced distinguished naval com- 
manders. As an instance, we may here cite Russia. Cer- 
tainly there was a time when corsairs were considered bold 
and experienced navigators ; but we can hardly thence infer 
that the progress of navigation always depended^ and must 
depend, upon the prevalence of piracy. The same may be 
asserted of privateering ; for, in the times of anarchy and 
private feud, it was the principal school of maritime war- 
fare, although it subsequently became useless. The best, 
if not the only means of obtaining practical skill in this art, 
IS now regular naval service. Privateering would be of little 
avail against an armed enemy in the present advanced state of 
military science. The history of the 18th and 19th centuries 
affords too few examples to give us reason to think that 
privateers are capable of undertaking great naval opera- 
tions (»), or giving material support to the regular navy (o). 
We may even say, that they studiously avoid encounters 
with cruisers, and only pursue their favourite occupation of 
plundering defenceless merchant ships. 

No less untenable are the other arguments in favour of 
privateering; for instance, that it sometimes enriches indi- 
viduals. This is correct, but can hardly furnish a strong argu- 
ment in its favour. As to the benefits accruing from it to the 
public treasury, they are by no means considerable ; for if the 
equipment of vessels of war be attended with greater expense, 
the prizes taken by them are generally appropriated by the 

(n) The expedition of Dugay-Trouin against Rio Janeiro in the time of 
liouis XIV. is usually cited as an instance to the contrary, hut this is not very 
correct, as we know from history that it was carried on with the assistance of 
the royal army and navy. 

(o) Martefis says, On oblige m^me tous les annateurs de prater secours aux 
▼aisseaux dc guerre de leur souvcrain, dans les occasions ; mais il est rare d*en 
voir les efiets; il Test moins sans doutc de les voir disparattrc a I'approche 
d'un danger, qui nc leur ofire pas I'amorcc d'un butin considerable. Essai, s. 
14, p. 59 ; see also Rayneval, De la liberty des Mers^ i. ch. 38| p. 309* 
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Crown to the benefit of the state ; while, on the contrary, 
privateers are only bound to surrender to the treasury a very 
small percentage of their plunder. The surveillance of the 
enemy's commerce, assumed by privateers, also has its draw- 
backs, and often leads to the perpetration of serious offences. 
We learn from history that privateers were not usually satis- 
fied with their direct profits, but carried on an illicit trade, 
and even smuggled into their own country forbidden goods, 
under the disguise of lawful prize, which no severity of 
punishment (p) was altogether sufficient to prevent. Such 
abuses flourished more than ever under the " Continental 
system." In short, the laws of war were never so strictly 
observed by privateers as their supporters affirm; but, on 
the contrary, instigated by the thirst of gain, they more 
wantonly transgressed the limits of humanity and justice 
towards the enemy and neutrals than any responsible officer 
of the regular navy would ever venture to do. 

If privateering does not answer the exigencies of national 
economy and war policy, still less can it be defended on the 
ground of international justice; in fact, nearly all the jurists 
of the 19th century are opposed to it. Thus Rayneval looks 
upon privateering as an immoral pursuit (y), and Reddie,with 
all his partiality for the Consolato, and the practice of the 
British prize courts, admits that privateering is not only useless 

(p) Martens f Essai, s. S6, pp. 104, 105, 

(q) We quote here his own words upon the subject : Des particuliers s'en- 
richissent aux d^pens d'autres particuliers, et tout le mal retombe sur le com- 
merce et sur les paisibles n6gocians de deux nations ennemies Voila ce 

que c'est la course, et elle n'est rien autre chose. Je passe sous silence la 
maniere irr^guliere et souvent f^roce avec laquelle se conduisent la plupart des 
corsaires, les vexations qu'ils font ^prouver aux neutres, et les querelles tres 
sinenses qu*ils provoquent (Institutions du Droit de la Nature et des. Gens, 
iii. xiv, p. 266). Pinheiro Ferreira (Manuel du Citoyen, p. 601), Sartorius 
(Organon, S. 153, Geng, 1887), and all the advocates of perpetual peace, are 
equally against privateering. Marchand (Nouveau projet de paix perp^tuelle, 
1842, p. 84) calls it sea robbery, and can discover no use in it, *'puisque les 
pertes sont r^ciproques, qu'elles ne peuvent h&ter le terme des hostilit6s, et 
qu'enfin elles rendent les peuples ennemis longtemps encore apres que leurs 
gouvemements sont r6concili6s." See also Ladd, Essay on Congress of Nations, 
Lond. 1840, pp. 8, 26. 



( 136 ) 

for belligerents^ but even inj urious to all civilized nations. In his 
opinion, as expressed in his " Historical and Critical Researches," 
the putting an end to privateering is the only reform of naval 
warfare possible at the present time, which is conformable to 
the requirements of universal justice. Its abolition can never 
act injuriously to the belligerent, nor yet give any advantage 
to the neutrals, as privateers do not form an integral or sub- 
stantial appurtenance of war. Unfortunately it is not so easy 
to give up this institution at once, as it would require the 
general concurrence of all nations. One nation cannot re- 
nounce privateering while others continue to make use of it. 
According to the same authority, and in some degree to pre- 
vent abuses arising out of the system, naval officers should 
be appointed for the purpose of exercising surveillance over 
privateers (r). 

But the most decided opponents of privateering are found 
among the jurists of continental Europe. Thus Piitter con- 
siders this institution not only inconsistent with the principles 
of morality, but also with the spirit of European public law 
and the general rights of neutral nations. He says that, " It 
is not difficult to understand the cause of its existence up 
to the present time. Nations had recourse to it in order to 
destroy the commerce of their rivals, to put an end to the sale 
of their goods, and to secure the market to themselves." 
These mercantile calculations he considers erroneous, and, in 
the name of international law as well as for the honour and 
welfare of humanity, demands the abolition of privateering, 
and expresses a hope that the European powers would declare 
it piracy («). 

(r) Heddie, Historical and Critical Researches, i.xviii, xix, (Introd.); ii.391 
393, 574. This necessity has been long felt by some nations ; for instance, in 
Holland a special functionary was appointed to eacb privateer, whose duty it 
tiras to draw up reports on the visitation and arrest of vessels ; and although this 
officer was originally paid by the admiralty, yel afterwards government allowed 
him to receive a per-centage on the captures, thereby destroying his inde- 
pendence. See Martenst Essai, S. 16, p. 64, note. 

<») P'&tter, Beiti-Sge iur Volkerrechtsgeschichte (Leip. 1843, S. 209 (eirt 
Vbrschlag 2ur GUte). The protests of Asher against priVateeniig ate equally 
energetic; sec his fieitrage (Hamb. 1854), S. 1 — 5. 
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Some French authors go still further. They denounce not 
only privateering, but all capture of private property at sea. 
Rayn'eval himself does not find any justifiable reason why a 
defenceless merchant should be considered an enemy, and be 
despoiled of his ship and cargo (Q. The same thoughts are 
expressed with greater perspicuity and boldness by Vincens. 
" It is evident/' he says, " that, in continental wars, European 
nations, in consequence of a tacit understanding amongst 
themselves, (the solidity of which is secured by the march of 
civilization, and the spirit of philanthropy,) avoid as much 
as possible unnecessary cruelty. In fact, though invading 
armies are generally supported at the expense of the country 
through which they pass, and contributions levied on cities 
and provinces, all these exactions of the enemy are made on 
the local authorities, while private property is generally re- 
spected, and plunder punished as an offence against the laws 
of war. At sea the case is different. There all property 
belonging to an enemy is reputed lawful prize, and plunder is 
allowed, not in exceptional cases only, nor under pretext of 
self-preservation, but as a general rule. Formerly even the 
goods of an enemy merchant were for a long time seized, 
in neutral ships, which could not be suspected of any hostile 
intentions. For this special purpose, belligerents employed 
not only regular fleets, but also privateers. All which evils, 
according to Vincens, are useless, and should be avoided, for 
privateers are as unable to render assistance to a regular 
navy in war as the merchant ships they capture. In short, 
many customs of the Middle Ages that are now considered to 
be immoral in continental war still exist in favour of pri- 
vateers. Vincens even asserts that maritime captures are 
not done away with altogether, only because one nation has 
hitherto considered the loss of another an advantage to itself. 

(t) Pourquoi done les pille-t-on sur la mer, qui est un ^l^ment libre ? Et ce 
piUage quel rapport a-t-il avec le but de la guerre, avec les principes du droit 
desgens? Institutions, iii. xvi, 166. A well known English periodical, The 
Edinburgh Review, from the very time of its commencement denounced the 
capture of private property at sea on almost the same grounds (vol. viii. pp. 
13—15). 



( 138 ) 

This view according to him does not deserve criticism : men 
engaged in business understand well that the commerce of 
different countries is closely interwoven, the bankruptcies of 
merchants in one nation being sensibly felt by those of 
another (ae). Masse, a countryman of Vincens^ also takes 
the same view, and sees no difference between privateers and 
pirates. The seizure of merchant ships is, according to him, 
a disreputable practice ; therefore, we must regard its aboli* 
tion as a reform that would be worthy of an enlightened age 
like the present. Let us hope, exclaims the French jurist, 
that higher views of morality and a feeling of common interest 
will concur in putting an end to this barbarous system (x). 

Privateering has as few supporters amongst statesm^i as 
amongst jurists ; at least, not one of the eminent politicians 
of the 19th century has defended it; whilst, on the contrary, 
many ministers and diplomatists, as Adams, Webster, Count 
Arnim, Lord Aberdeen (y), &c., have spoken and written against 
it Even Napoleon, as is evident from his writings, is in- 
clined to admit more humane principles of maritime war (z). 

Thus almost all the political thinkers and practical men of 
this age are agreed that the existence of privateering does not 
harmonise with the present state of civilization. Amongst 
the advocates of this system, Kaltenbom, Hautefeuille and 

(tf) Vtncens, Exposition raisonn^e de la Legislation commerciale (Paris, 
)82l),livrexii. ch. 17, 18. 

(jf) Mais6, Le Droit commercial (Paris, 1844), i. pp. 1 53 — 4, 162 — 8. Nearly 
the same ideas occur in a pamphlet on Maritime Law by Naville (Paris, 1840), 
pp. 48, 49. He is of opinion that, with the present extension of steam naviga- 
tion, privateers, if allowed so to do, might entirely destroy international com- 
merce; consequently that the abolition of privateering becomes absolutely 
necessary for the welfare of mankind. 

(y) fre6«/cr'« Works (Boston, 1851), vol. iii. p. 12; fForw, Zeitscbr.U851), 
S. 314, 326, 327; Kaltenbom ( Bulau Jahrbucher, 1849), p. 193. Lord Aberdeen 
calls privateering " the most intolerable relic of a barbarous age." Economist, 
1854, n. 581. 

(s) II est a d^irer qu'un temps vienne, ou les mdmes id^s lib^rales s'^tendent 
sur la guerre de mer, et que les armees navales des deux puissances puissent 
se battre sans donner lieu a la confiscation des navires marchands, et sans 
fairc constituer prisonniers de guerre de simples matclots du commerce ou les 
passagers non militaires. MImoires, iii. ch. 6, § 1. See Ortolan, ii. 41* 
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Ortolan may be noticed ; not one of whom, however^ defends 
it absolutely and in all respects. As to the first of them, 
he is influenced by the hope of seeing in Germany a maritime 
power, and proposes to form a naval militia out of privateers ; 
but considering how irreconcilable these reforms are with the 
nature of privateering, we can only say that, up to this 
time, they have never been realized (a). Hautefeuille, though 
a zealous defender of the liberal principles of neutrality, con- 
siders that privateering is not contrary to international law, 
so long as it is directed against the enemy, and that it 
becomes injurious only when it serves as an instrument of 
oppression against neutral commerce; therefore he thinks 
that neutral nations may demand from belligerents perfect 
freedom from visitation by privateers (6). But we may ask 
Hautefeuille, on our part: Is it possible to employ privateers 
solely against the ships of the enemy, and at the same time 
to prohibit to them the visitation of neutrals ? It is evident 
that enemy's ships, in order to avoid arrest and confiscation, 
would protect themselves under a neutral flag, and the same 
altercations and disputes of which Hautefeuille is afraid 
would occur. Thus his views seem to be contradictory, and 
inadmissible in practice. The proofs which Ortolan adduces 
in defence of the seizure of private property at sea seem 
to be stronger and more consistent. In opposition to 
Rayneval, Vincens, and Mass^, this practical man ex- 
presses the opinion that there is an essential difference 
between maritime and continental warfare. On land the 
belligerent fully attains his aim by tlie conquest of the 
enemy's territories, and has no occasion to touch private 
property. On the contrary, in a maritime war we see pecu- 
liar phenomena ; in it there is no question of conquest unless 
the enemy undertake a descent on the coast. In the mean- 
time, it is necessary here to inflict as much injury as possible 
on the adversary in order to compel him to make peace. 
Some people think that it is quite sufficient for this purpose 

(fl) Kaltenhorn, Die Kaperei im Seekriege, S. 193—202, 216—228. 
(6) Hautefeuille, Droits et Devoirs, i. 31:0— 44* 
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to capture enemy's ships of war. But the enemy may 
detain his navy in inaccessible ports, avoid engagements and 
cover the sea with merchant vessels alone. In such cases, if 
we admit the immunity of these last, maritime war having 
no object should be renounced. At the same time, the seizure 
of merchant vessels is perfectly justified, in the opinion of 
Ortolan, by their very quality. A commercial ship cannot 
indeed be compared with a fort or magazine, but still may 
directly serve hostile purposes, its crew consisting of men 
trained and capable, at the first call of their country, of 
taking part in naval engagements. Thus, the following 
reasons may be alleged in favour of the capture of private 
property at sea:— 1. A merchant navy by its equipment is 
easily convertible into an engine of war. 2. If we admit 
the immunity of merchant ships and the private property of 
the enemy, the object of maritime war cannot be attained. 
The enemy without bringing out one single man-of-war will 
remain unhurt, and derive from the commerce of his sub- 
jects a constant supply of means for continuing the struggle. 
These two reasons, as Ortolan thinks, not only explain 
the difference between maritime and continental warfare, but 
may convince us that the immunity of private property at sea 
can never be allowed, since otherwise maritime war would 
be an imperfect war (une guerre imparfaite), and hardly come 
under the description of a war at all (c). 

In defending, however, with all the power of his practical 
mind, the necessity of allowing the capture of private pro- 
perty at sea. Ortolan does not find that the proofs in favour 
of privateering are so conclusive; on the contrary, he con- 
cedes that the practice of it is injurious, and can only be 
justified in extreme cases, as, for instance, in a contest 
between a secondary and a great maritime power, when 
granting commissions to privateers is the only means of 
placing the combatants on equal terms {d). Therefore, if the 

(c) Ortolan^ i. 41 — 49, 56—57. Wheaton concurs in opinion with Ortolan in 
the principal points. Elements, ii. 17. 

{,d) Ortolan, i. 57, 59 ) Wheaton, Elements, ii. 19. 
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capture of private property at sea is to be permitted it does 
not follow that privateering is an important or substantial 
instrument for that purpose; the advantage of this insti- 
tution appears still more doubtful when we take into con- 
sideration the fact that the subjects of the belligerents 
usually suspend their mercantile operations during war, and 
that privateers principally attack neutral merchants. It may 
therefore, without hesitation, be affirmed that the age of 
privateering is over, never to return; for privateers can no 
longer take an active part against an armed enemy and are 
only resorted to by the belligerents as a mode of retaliation ; 
and even cases of this kind, it may be added, are of a very rare 
occurrence («). Almost all the maritime powers of Europe 
and America have, in a regular navy, a more efficient instru- 
ment of war. Certainly, when recourse is had to militia, 
landwehr, or general armaments, merchant ships might also 
be employed in naval expeditions ; but even on such occasions 
the experience of the last three centuries shows how easily 
they degenerate into pirates (/). The spirit of our age 
decidedly demands the abolition of privateering. It may be 
done away with by general treaties, or disappear, though 
more slowly, by tacit consent (tacito consensu), as many 
former abuses of war have imperceptibly done. 

We cannot however fully agree with Ortolan that the cap- 
ture of merchant ships is an universal custom between 
nations. Certainly there was a time when belligerents, in 
their efforts to interrupt all trade, declared, so to say, against 
each other a general interdict (aquse et ignis interdictionem), 
as a necessary accompaniment of maritime war, when neutral 
commerce was persecuted as much ^s that of the enemy is 
now, and when the principle '^ la robe de Tennemi confisque 
celle d'ami" found many supporters. But all these abuses 
in the practice of Christian nations have been mitigated since 

(e) ffurm, Zeitsclirift (1851), S. 327, 333; Edinburgh Review, July, 1854, 
222. 

(/) ^e m^y here mention as historical proofs the Gueux de Mer, the 
South American corsairs, and the Greek pirates of our own times. 
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the middle of the 18th century, and chiefly by the powerful 
coalition of neutrals in 1780, known as the '^ armed neutrality." 
At the present time not only the rights of neutral commerce 
are more generally secured, but even enemy merchants are 
left free at the commencement of war to return peaceably 
within a certain term to their native country. The whole 
property of an enemy is no longer liable to seizure ; private 
debts and the sums deposited in public and private banks 
are by mahy treaties excepted (^). Nor are decisions of 
Admiralty Courts considered as irrevocable titles for pro- 
perty of prize, but require to be confirmed by a treaty of 
peace. Besides, if we read history we find that European 
governments have frequently, at the termination of a war, 
restored one to another the ships taken from their subjects, 
or have established mixed commissions for the purpose of 
ascertaining the damages incurred by the merchants, and the 
amount of compensation they were entitled to, or have sub- 
mitted prize questions to arbitration (A). From all these fects 
we may justly conclude that maritime warfare may be 
modified or improved under the influence of civilization, a& 
much as continental warfare has been; and that the belli- 
gerents are now prepared to admit, if not as a general rale, 
at least as an exception, the immunity of private property 
at sea. Ortolan we think looks on the mercantile navy with 
too much suspicion (t) ; in fact, so long as privateering lasted, 

(g) Wheaton, Elements, i. 279^394. 

(A) As examples may be cited» tbe convention between France and Spain in 
the year 182S. Martens, N. R. vi. 386. England also, at the conclusion of 
tlie war with Holland, 1832, restored to her all the Dutch vessels that had been 
taken. Martens, N. R. xiii. 97, 98. As to the other exceptions, see Martens, 
N. R. xvi. 2, 611 ; and fVurm, Zeitschr. (1851), 822, 323. 

(i) He writes in this manner. Dans I'hypothese d'une guerre oa I'Angleterre 
serait une des parties bellig^rantes, trouvera-t-on injuste que Tautre partie 
s'empare des navires de la compagnie Anglaise des Indes, parce que la destina- 
tion de ces navires est sp6cialement le commerce ? Mais ces navires sont 
organises militairement ; ils font partie int^grante de la force publique Britan- 
nique; cette compagnie commerciale tient a sa solde et a son service des 
officiers de guerre, des troupes de toutes armes ; en un mot elle fait le commerce 
ft main arm^e. Ortolan, Regies intemationales, ii. 44. But is this remark 
applicable to all merchant ships? Ortolan himself doubts it. In fact, we 
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merchant vessels might sometimes serve as instruments in an 
attack on the enemy, but since this institution has feUen into 
disuse, there is no longer any pretext for despoiling the 
owners of private ships of their property. 

Thus, without allowing full freedom of commerce between 
enemies, as some pubHcists are inclined to do, we are far 
from sharing Ortolan's views on maritime war, and from 
looking upon the capture of merchant ships and cargo as 
the necessary consequence of it. Admitting that all states 
regularly adopt this practice, we may easily grant that they 
are guided chiefly by the principle of retaliation, and adhere 
to their former customs only, because they have not yet had 
an opportunity of consulting the true interests of nations. 
The temporary detention of the property of the enemy is 
quite sufficient for the purposes of the belligerents, and as 
to the condemnation, it is more injurious than beneficial, 
unnecessarily adding to the cruelty of war. 

This last opinion is supported by Martens, Linguet, Jouf- 
froy, Heffter, and other authors of the positive school (A), 
being more satisfactory in theory, as well as confirmed by the 
history of the last fifty years. The rigorous measures against 
private property had no other purpose than to encourage 
plunder, and were pursued to their full extent only as long 
as war continued to retain a mercantile character; at the 
present time other principles are coming forward. Now 
maritime war is confined to regular navies, privateering has 
everywhere ceased, and there is little reason for thinking 
that the practice of condemnation of merchant ships will be 

cannot admit that the mercantile navy is fully efficient for active service in 
war. We think that there are branches of navigation and commerce of an 
entirely specific character ; as, for example, fishing, the immunity of which has 
been generally acknowledged in times of maritime war, see Heffter ^ 137. 

(fe) MarienSf Essai sur les Armateurs, s. 45. This author looks upon mari- 
time capture as contrary to the spirit of the present European private law. 
Heflfter takes an extended view of the subject Viilkerrecht, S. 130, 132, 139, 
140, 175, 192. He proves very clearly that, by international law, war, at the 
present time, gives only actual possession (vera possessio), but not the legal pro- 
perty. See also Jouffroi, Le Droit des Gens maritime universel (Berlin, 1806), 
p. 332. Linguet, Ann. marit. vL 104 ; Jsher, Beitrage, S. 30. 
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long maintained (Z). Belligerents now have fewer motives 
to give the entire property in their prizes to cruisers, as 
they formerly did to privateers, since they limit both the 
expeditions against commerce, as well as the number of 
captures, thereby manifesting their willingness to mitigate the 
calamities of maritime war(wi). These noble efforts of the 
principal European governments, tending to improve the con- 
dition of mankind, command the warmest sympathy of 
Christians and philanthropists* Let us hope that sooner or 
later they will attain the wished-for success. 

(/) How little these customs are applicable to the present state of civiliza- 
tion, a Belgian political economist, Molinary, clearly proves. See Journal des 
Economistes, Aoiit et Septembre, 1854. 

(f») The first step to reform has been already taken in the New World by a 
treaty between Brazil and Uruguay, by which they renounced the right of 
capture of private property. This treaty was concluded in the year 1851. 
Annuaire des deux Mondes, 1851—1852, p. 981—983. 
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SECOND ADDITIONAL NOTE BY THE AUTHOR. 

Page 133. 

Caught, in his Memoir recently read before the Political Academy of Paria 
(Seances et travaux de l*Acad^mie des Sciences morales et politiquesi Juillet 
1866, pp. 110 — 116), gives some new information about the history of priva- 
teering, and traces the gradual decline of this institution in France from the 
middle to the close of the 18th century. It appears from the facts collected by 
him, as well as by others, that the wars of Louis XIV. were the last in which 
French privateers acted vigorously against the enemy. Thus, in the war of 
1691—1697, 4,200 English ships were captured by them. , As the British 
commerce had not reached at that time such proportions as it subsequently did, 
this number of prizes was certainly very considerable. With respect to their 
value it amounted, according to St. Croix, (Histoire des Progres de la Puissance 
navale de I'Angleterre, ii. 85,) to thirty millions sterling. 

Unfortunately we do not find in the interesting paper of M. Cauchy any 
statistical accounts relating to the war of the Spanish succession. It is 
known only that French privateers were as numerous in it as in their 
former contests with the maritime powers, and inflicted on the enemy no 
less injury. Martens goes even so far as to assert, that ** cette guerre 
est peut-^tre la seule dans laquelle de tels armaments ont d^cid6 quelque 
chose." But already, in the seven years' war, the number as well as the 
value of captures sensibly diminished. On the 12th of July, 1757, it was 
reported in England that from the breaking out of hostilities only 772 ships 
had been seized, though the letters of marque had been distributed six 
months before the declaration of war. The number of prizes taken from the 
enemy by the French was still less considerable, and did not then exceed 
637 merchant ships and privateers. During the whole American war ( 1776 — 
83), the French corsairs captured 566 ships, valued at about twenty-eight 
million livres. The six years of the revolutionary war under the Convention 
and the Directory were still less profitable to privateers. In vain the govern- 
ment encouraged them by all the means in its power, and gave them a 
liberal reward even for illegal captures. The number of prizes up to 1799 
amounted only to 2,658 ships. If we suppose that the majority of them were 
made on the enemy, it must still be said that his loss amounted only to one- tenth 
of that suffered by him in 1691 — 97, as the British commerce now extended 
from 300,000 to 1,500,000 tons. It is to be regretted that we have not sufficient 
statistical data to prove by the number of captures that privateering was for a 
long time principally directed against neutrals. However this may be, Frank- 
lin is perfectly right in affirming that the injury inflicted on the enemy by cor- 
sairs would be considerable only at the breaking out of a war, when merchants 
are taken by surprise, but that it greatly diminishes during the course of it In 
armed expeditious, ur in active service against the belligerent navy, privateers 

L 
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seldom took any important part. In fact, such heroic deeds as those of Dugay- 
Trouin and Jean Bart were rare even in the time of Louis XIV. As to the 
privateers of the French revolution, we scarcely find among them any great 
warriors, with the sole exception of Surcouf, who can be compared with those 
mentioned above. Since the Congress of Vienna no more fitting occupation 
was left to privateers than the slave trade. Accordingly many adventurers of 
that description. French, Spanish, and Portugruese, resorted to it, and carried 
on their piratical practices in distant countries inhabited by the oppressed negro 
race. Thus in the course of centuries the character of privateering had greatly 
changed for the worse. In the Middle Ages it served as a practical school of 
maritime warfare, in the 1 9th century it degenerated into a moat disreputable 
traffic. Before concluding our remarks we may express sincere regret that a 
full and authentic history of privateering has not yet been written. The mate- 
rials for such a work lie dispersed in western Europe, and are hardly accessible 
to a Russian inquirer. 
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POSTSCRIPT. 



From 1854 to 1866. 

The Crimean war is still fresh in the memory of the present 
generation. As a full description of its great events lies be* 
yond the scope of the present work, it might be sufficient For 
our purpose to consider only such of them as relate to mari- 
time international law (a). We cannot, however, omit no- 
ticing the peculiar character of its naval operations. So far 
as they were directed against governments (and for the 
greater part this was actually the case) they seem to have 
been unavoidable, and the prompt conclusion of the peace 
was chiefly due to their efficiency. In fact that war, de- 
structive as it was, did not last longer than two years, and 
naturally terminated with the capture of SebastopoL We 
must here do full justice to the generous conduct of the bel- 
ligerents, as well towards the subjects of each other, as with 
reference to neutrals. Legal piracy was much more circum- 
scribed, and the rules of capture were more relaxed in this 
war than in the struggles which took place among the Euro- 
pean powers during the 18th century and at the beginning of 
the 19th. The suspension of privateering, the permission 
given to enemy's ships to return to their own country without 
molestation during six weeks from the commencement of 
hostilities, and the recognition of the immunity of the neutral 

(a) The diplomatic documents of that time, such as the treaties, declarations 
and decrees, &c., of belligerents and neutrals, may be found in the valuable 
collection published in Hamburgh by Dr. Soeibe«r{lS64i-'6), wider the title- 
** Sammlung officieller Actenstucke in Bezug auf Schifiahrt und Handel in 
Kriegszeiten." The introduction to it contains the remarks of the learned 
author on the present state of international law. ** Orundzuge des Seeviilker- 
rechts der Oegenwart.*' 

1,2 
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flag, are undoubtedly very liberal measures, and do honour to 
the enlightened spirit of the age. But it cannot be said that 
the Western powers, allied with Turkey, went so far in their 
concessions as to do away with all those harsh customs of 
maritime warfare, which seem to be incompatible with the 
present state of civilization. The destruction of private pro- 
perty belonging to the enemy was still carried on to a very 
great extent^ and, we may add, often with little advantage to 
the interested parties. Thus the depredations of the English 
cruisers in the neighbourhood of the Black Sea and that of 
Azoff as well as of the Baltic, and even in the vicinity of 
Archangel, having brought ruin on poor fishermen and inof- 
fensive traders, could not but leave a painful impression on 
the minds of the population, without impairing in the least 
the resources of the Russian government. The same may 
be said of the ravages committed by the belligerents in their 
descents upon the coasts. In many cases, of course, it was 
impossible to prevent the perpetration of great atrocities, 
and though some commanders did their utmost to spare the 
inoffensive enemy, their good intentions were generally in- 
effectual. The fire set to public buildings and warehouses 
naturally extended to the neighbouring dwellings, and some- 
times whole villages were reduced to ashes. Accordingly 
the otherwise pacific inhabitants were forced to take up arms 
in defence of their homes. It is also to be regretted that 
such exemptions from war, as were then made for the Russo- 
American territory by an arrangement of the belligerents, 
was not extended to other localities lying at some distance 
from the seat of operations. The bombardment of fortified 
places like Sebastopol, Sweaborg and Cronstad could be 
parried on without proceeding to the general capture of the, 
enemy's ships and goods. Precedents for the localisation of 
maritime war were to be found in the recent policy of France 
and some other powers. From 1815 there occur many in- 
stances of hostilities successfully conducted on that principle. 
Thus was fought the celebrated battle of Navarino. The 
same may be said of the coercive blockades of La Plata,, 
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Mexico, &c. In short, when war becomes concentrated in 
its object, when the principal instruments of attack as well 
as of defence are directed by belligerents to one and the 
same point, the extension of hostilities brings no profit what- 
ever to the contending parties. In favour of this view may be 
adduced not only motives of humanity, but likewise the lessons 
of experience. It cannot, however, be denied but that during 
the Crimean war, some ameliorations were introduced into 
prize procedure (6). In fact its forms were greatly simplified, 
and the business of Admiralty Courts was dispatched with 
greater expedition. It may be noticed, that more was done 
by England for the satisfaction of neutrals at that time than 
by France, where, even in former days, they had been treated 
rather favourably. According to the instructions given to 
the British prize tribunals, the standing interrogatories are to 
be administered to the crew within five days afler notice has 
been given of the arrival of the cruiser with the captured 
ship (c). In the absence of any claim within that period the 
court is bound to issue a formal monition, and then to pro- 
ceed to the adjudication of the case. When, however, doubts 
arise or further proof is required, time may be granted by 
the judge to a party on application to the court. Three 
months are allowed for the appeal from the Admiralty Court 
to her Majesty in Council, six or twelve months, according 
to distance from Vice- Admiralty Courts. England and France 
also, on the lOih of May, 1854, entered into an arrangement 
relative to joint captures (rf). 

As to evidence, the British Admiralty Court allowed the 

(b) The reports of cases decided in the Admiralty Court and the Court of 
Appeal (1854 — 56) are edited by Dr, Spinks of Doctors* Commons. We are 
much indebted for this valuable collection to the kindness of H. C. Rotheray, 
Esq., the registrar of the Admiralty Court. As to the decisions of the Conseil 
des Prises of Paris, they may be found in the 2nd edition of the treatise on 
prizes by De Pistoie and Duverdy (1859). Dr. Soetbeer in his Gruiidziige gives 
also an admirable review of the most important judgments delivered in Eng- 
land and France on maritime captures. 

{e) An Act of Parliament on this subject was passed June 2nd, 185*. 

(rf) Spinks* Appendix, ix— xiii. 
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interested parties to produce all kinds of testimony, verbal 
or documentary. In the opinion of the court this rule was 
adopted for several reasons, and principally because the prize 
court, having no municipal character, and being concerned in 
the transactions of different nations, could never construct a 
code in conformity with their various rules, and consequently 
might do injustice by rejecting some proofs recognized as ad- 
missible in other countries. We cannot, however, say that 
neutrals derived much benefit from this apparently liberal 
doctrine, or that the court unreservedly adhered to it. 

The restrictions on further proof still continued in force 
against real or suspected mala fides; an equitable title to 
property did not satisfy the court in all cases, a legal title to 
it being sometimes required («). 

In order to lay before our readers the innovations intro- 
duced into the prize practice of England and France between 
1854 and 1856, we now proceed to review the more im- 
portant cases relating to neutrals. 

The first circumstance to be noticed here is the assurances 
given by the governments of both these countries that a 
liberal interpretation should be put upon all the declaratory 
acts of the belligerents respecting trade with the enemy, as 
well as general commerce in time of war. We must add, 
however, that many disputed questions of international law 
having been omitted in these declarations, extensive power 
of interpretation was still left to the judge. Our readers 
may imagine that this discretionary power was rather to the 
advantage of cruisers than to that of neutrals. In fact, the 
opinions of a judge on such points must always, to a certain 
extent, be liable to question, since, as a subject of one of the 
belligerent powers, he may naturally be supposed to have a 
bias in favour of his own country. The truth of this remark 
was once more confirmed by the experience of the Crimean 
war. The former practices of the British Admiralty Court, and 

(e) The opinions of the Court on evidence are fully stated in the case of the 
FranciteUf Spinka* Rep. pp. 187, 138. See also previous case of the Ida, ibid, 
p. 34. 
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priDcipally those of Sir William Scott, do far as they were 
not abrogated by the recent orders in council, were revived 
to the detriment of neutral commerce. Thus, in determining 
the national character of persons, the court seemed to mani- 
fest a leaning in favour of cniisers. Knowing, as we do 
already, how much neutrals are interested in this question, 
it was unfortunate that the personal qualifications of neutrality 
had never been accurately defined in treaties. This important 
omission had afforded Sir William Scott a good opportunity 
for laying down his own theories upon the subject ; and these 
theories, during the Crimean war, were rather adhered to 
than relaxed. The principle that in time of war a person is 
to be considered as belonging to that nation where he is 
resident and carries on his trade appeared to the court almost 
conclusive (/), yet in the case of the JErnst Merck we observe 
a slight modification of it. The court there considered that 
a national character, acquired by occupation only, could be 
changed with greater facility than one arising from birth or 
long residence. However this may be, this difference, though 
admitted by belligerents, is of little consequence to neutrals. 
The learned judge added, that at all events a national cha- 
racter must remain, until another is bon&fde acquired (^). 

The rules laid down by Prize Courts, on the national cha- 
racter of ships, seems to be still more severe and arbitrary. 
The ordonnance of 1778 (art. 7), forbidding the sale of this 
kind of property by the enemy to neutrals, was applied in 
France during the Crimean war with the same rigour as on 
its first appearance. The English tribunals, though admitting 
in theory the bona fide neutralization of merchant vessels, 
also looked on it with great suspicion. Even the transfer of 
ships to neutrals before the commencement of hostilities (im- 
minente bello) was considered as a colorable or fictitious 
sale, depriving the belligerent of his rights ; at least the new 
owner seldom succeeded in proving the contrary, the pre- 

(/) Spinks' Reports, pp. 10, 45, 109, 276, 386; Soetbeer, Grundzuge, i. pp. 
21,22. 

(g) Spinks* Reports, pp. 102, 103. 
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sumption of the judge against him being so strong, that the 
absence of a single paper led to condemnation (A). In short, 
all the transactions of neutrals with the enemy were put 
under the control or supervision of belligerents for the purpose 
of preventing frauds. It can hardly be affirmed that the 
British courts exercised this power in a mild or tolerant spirit 
during the Crimean war. The opinions of Sir William Scott 
on the transfer of property from the enemy to neutrals (see 
above, Period IV. page 89) were constantly referred to and 
implicitly followed. The court, in extolling them ^^ as the 
delight and admiration of the world," seemed to have for- 
gotten that their authority, uncontested as it was in the eyes 
of belligerents, had never great weight with neutrals. We 
cannot, then, wonder that from the very beginning of the 
war the United States protested against the practice adopted 
by the British and French courts with reference to the neutral 
character of ships. " The exercise of commerce by every 
nation is one of the incidents of its sovereignty," the American 
attorney-general said in his report to his government (7th 
August, 1864). " This sovereign right is not to cease when- 
ever any two other nations go to war. A belligerent cannot 
annul sales of its enemy's ships to neutrals ; to do so is to 
usurp the jurisdiction over the business of other nations." 
Without denying that the title of a neutral purchaser should 
be absolute and bona fide acquired, Mr. Gushing assailed the 
doctrine of Sir William Scott, according to which the very 
fact of the sale in transitu was a presumption or evidence of 
mala fides, and concluded that ** the belligerent, who claims to 
take property from the neutral as enemy's property must 
prove the invalidity of the possession as well as of the con- 
tract (t)." Unfortunately neither France nor Great Britain 

(h) Spinktf p. 16 (The Johanna Emilia), 67—80 (The Ocean Bride), 98— i 
104 (Ernst Merck), 104-111 (The Soglasic), 264—276 (The Baltic), 276—281 
(The Nina), &c. The French cases (The Orione. The Christian, The Alex- 
ander) are reported by De Phtoie and Duverdy, ii. 499, 502, 503 (2nd edition). 

(I) The report of Mr, Cuthing may be found in the collection of Dr, SoeU 
beer, 182. 
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have altered their practice since this statement of inter- 
national law was published. The complaints against the 
severity of the courts continued to be heard to the end of 
the war. The absence of reciprocity and the difference of 
treatment practised towards cruisers and neutral merchants 
were particularly observable in the judgments of the Admiralty 
Court. For instance, it* allowed captors to prove the co- 
partnership of the enemy in vessels, bearing the neutral flag, 
and to claim his part as a good prize, but did not extend the 
same favour to neutrals in corresponding cases (A). The very 
exemption of a neutral cargo from condemnation, though 
fully conceded by England in 1864, was counteracted by the 
general prohibition of sale in transitu, and neutrals accord- 
ingly suffered from this restrictive interpretation of the court. 
Great objections, also, have been raised by the court against 
the validity of any bonds or liens affecting the cargoes cap- 
tured on board enemy's ships (/). 

In the interpretation of blockade, the British Admiralty 
Court followed its own precedents rather than the liberal 
principles of 1 780. As an instance of this may be mentioned 
the celebrated case of the Francisco (m). When examining 
that case, the court expressed its resolution to act in strict 
conformity with the decisions of Sir William Scott, not solely 
on account of their authority in England, but also ** because 
they were adopted as a part of the law of nations." From 
this point of view, as we have said before, many unsettled 
questions of international law were regularly decided in 
favour of belligerents. Thus the testimony of the com- 
mander-in-chief, as to the sufficiency of the blockading force, 
is reputed by the British court to be the best, and sometimes 
conclusive evidence. The distance of the squadron from the 
blockaded port does not affect in the least the legality of the 
measure; even the occasional absence of the cruisers from 

(k) Spinkt, Reports, 49 (The Primus) and 57 (The Industrie). 

(h Spinki, p. 27—37 (The Ida), 89— W (The Fidentia), 42—48 (The Abo), 
60, 65 (The Johann Christoph). See also the observations of Soetbeer, Grund- 
zuge, pp. 25, 26. 

(m) Spinkt, p. 113—161. 
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the station appears to be permitted. The Judge assumed, 
also, that a blockade de facto needs no notification, and 
adopted all the conclusions of his predecessor in regard to 
constructive notice. Notoriety, according to both these Judges, 
precludes neutrals from approaching the port on any pretext 
whatever. Individual warning is requisite only as an ex- 
ception to the rule. These opinions opened the door to 
presumptions, and by throwing the onus probandi on neutrals 
gave the court a favourable opportunity to condemn all the 
ships whose masters could not prove their ignorance of the 
blockade. 

Belligerents were thus enabled to extend their operations 
without incurring any responsibility for the eflSciency of the 
measures directed against universal commerce. Only capri* 
cious permission of ingress or egress was reputed to be 
illegal. As to the blockade itself, the court did not appear 
to be very strict in its estimate of the means necessary for its 
maintenance, for it observed that it could see no reason why 
three or four steam-vessels should not be sufficient to blocks 
ade an extent of eighty-five miles of coast* The treaties of 
England with Sweden (1661) and Denmark (1670), contain- 
ing very liberal interpretations of blockade, it considered as 
privileges incompatible with international law. It must be 
added, however, that some of the decisions of the British Ad- 
miralty Court were overruled by the judicial committee of the 
Privy Council (n). 

The principles of blockade, as stated by that committee in 
the appeal in the case of the Frandsca^ may thus be summed 
up. The exclusion of neutrals from a blockaded port rests, 
not on any unlimited right of belligerents to cripple the 
enemy's commerce, but on the same grounds as the pro- 
hibition of contraband trade. Both these restrictions on the 
general intercourse of nations appear to be founded on the 
same reasons, viz., that the interference of a neutral with the 
naval operations of a belligerent being irreconcilable with a 
state of war, cannot be permitted under any pretext what- 

(n) Spinki, p. 287-805. 
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ever. Proceeding to the definition of blockade, the judicial 
committee pronounced their opinion, that the prohibitory mea- 
sures of the commander should be absolute. Accordingly, 
when exceptions are made by belligerents in behalf of their 
own subjects, or of their allies, the blockade ceases to be 
valid against neutrals ; otherwise its partial relaxation might 
be alleged as proof that the interdiction of the port to com- 
merce did not exist. If a modified blockade is to be enforced 
at all, justice seems to require that its intended modification 
should be notified to neutral states. The committee came 
also to the conclusion that the condemnation of a neutral 
ship for the breach of blockade should be established on 
more solid grounds than those admitted by the court below. 
A ship cannot be condemned unless, at the titne of the 
oifence, the port of her destination was legally in a state of 
blockade, and was known to be so by the master or the 
owner. The fact of knowledge must be one which admits 
of no reasonable doubt. Presumptions in such cases should 
not be carried too far. Without requiring special notifica- 
tion, the committee laid down some restrictions, rather ad- 
verse to the doctrine of paper blockades. " The notice of 
the blockade must not be more extensive than the blockade 
itself. A belligerent cannot be allowed to proclaim that he 
has extended the blockade to several ports of the enemy, 
when in truth he has only blockaded one." In fact, " if 
he could do so, such a course would be attended with the 
grossest injustice to neutrals. Consequently a neutral is at 
liberty to disregard a notice of this description, and is not 
liable to the penalties attending a breach of blockade, for 
afterwards attempting to enter the port which is really 
blockaded." 

So far their lordships have mitigated the former rules of 
the English prize courts. The French government did more 
for the satisfaction of neutrals, by requiring from cruisers a 
special notification of blockade to every ship bound to the 
.prohibited port(o). 

(o) This liberal policy was adopted by France from 1830. The despatch of 
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The decrees of belligerents (1854) having omitted to define 
contraband of war, we find no change made by prize courts 
in this branch of law ; it must be added, however, that few 
cases of this description are reported. In one of them 
brought before the Conseil des Prises of Paris, Vrouw 
Howina, it was laid down that saltpetre, when an enemy's 
property, or destined to his ports for the use of his naval and 
military forces, should be condemned (o). At the same time 
the court intimated their opinion, that the very transport of 
contraband by neutrals could no longer be permitted on the 
high seas with impunity. Any concealment or fi^ud com- 
mitted by the trader may here give rise to presumption against 
him on a suspicion of his bona fides. Nothing but docu- 
mentary evidence can satisfy the court that the prohibited 
article is not enemy's property. Otherwise, or when more 
than three-fourths of the cargo are contraband, the ship itself 
is liable to condemnation. The case of Margarete Zelonide 
was decided on the same grounds (p). We have reason then 
to conclude that the rules of the ordonnance of 1778 relating 
to this subject continued in force notwithstanding the liberal 
concessions which had been made by France to neutrals in 
subsequent treaties. All transport of enemy's troops was 
very strictly prohibited during the Crimean war. The case 
of the Creta may serve as an instance of this. This ship, 
having on board 270 Russian officers, was captured on the 
way from Japan to Ayen and condemned by the prize court 
of Hong Kong. The plea of the master that he acted from 
motives of humanity, and a desire to save the passengers 
from shipwreck, was rejected by the court, as it appeared 
from his papers that he was to receive from the enemy a 
remuneration for his services (q\ 

Costs and damages were allowed to captors by prize courts 

the Minister of Foreign Affaire to the Conseii d'Etat on this subject, may be 
found in the work of De Pittoie ^ Duverdy, i. 371 (2nd ed.) 

(o) De Pistoie 8f Duverdy, ii. 523—526. 

(p) Soetbeer, Grundziige, ii 16. 

(9) ibid. 
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as liberally as before. The general rule of the Consolatb del 
Mare with reference to freight also continued to be enforced 
on neutrals. They paid it for their cargo in cases of con- 
demnation as well as of restitution. The French practice 
differed little from that of the English in this respect. The 
case of the Orione (r), decided by the prize council of Paris, 
shows this. On the contrary neutrals were but seldom, and 
then only sparingly, reimbursed their losses. This absence 
of reciprocity has from time immemorial been the principal 
subject of complaint on the part of neutrals against bellige- 
rents. In fact, if they are not to be remunerated for the 
damages and sufferings inflicted on them by captors without 
any reasonable cause, what justice can they expect from prize 
courts? As long as the captor runs no risk whatever in 
seizing any ship, how many inducements has he not to com- 
mit arbitrary and violent acts. The truth of this remark is 
attested by the conduct of English cruisers in the Crimean 
war. They were left almost free from responsibility in arrest- 
ing neutral vessels which were suspected of breaking blockade. 
A most remarkable case of this description, that of the 
Ostsee, may here be cited (5). This ship was seized in the 
gulf of Finland before either Cronstadt or Sweaborg was 
really blockaded. The court, while fully admitting the evi- 
dent injustice of her seizure, declined at the same time to 
condemn the captors in costs and damages, adding, that to 
do so would amount to '' the extremity of the laws of nations, 
which ought by no means to be adopted as a general rule.** 
In order to justify himself in public opinion, the Judge said that 
Lord Stowell, during the seventeen years he presided in the 
court, had condemned the captors in costs and damages in 
only about ten or twelve cases, not one in a thousand. Hap- 
pily neutrals appealed against this judgment. The Judicial 
Committee having on that occasion reviewed the whole ques- 
tion of costs and damages (^), laid down the following rules 

(r) De Pistoie ^ Duverdy, il 499; Soetbeer, i. 37. 
(*) Spinkt, pp. 174, 175. 
(0 Ibid. p. 175—198. 
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for the future guidance of prize courts. In the opinion of 
the Committee the restitution of a ship and cargo may be 
attended with three consequences: — 

1. The claimants may be ordered to pay to the captors 

their costs and expenses ; 

2. The restitution may be without costs ; or, 

3. The captors may be ordered to pay costs and damages 

to the claimants. 

The first ccmsequence may be applied with justice only to 
cases when a ship, by her own misconduct, has occasioned 
her capture. The second, when she has become involved 
with little or no fault on her part in such suspicion as to 
make it the right or even the duty of a belligerent to seize 
her. The third, when a belligerent has seized the ship at his 
own peril without any probable cause (sans cause raison- 
nable). Having cited in favour of their view the opinions of 
English, French and American jurists, the Committee add 
that neither in the texts nor in the precedents has it ever 
been stated that, in order to condemn captors in costs or 
dams^es, vexatious conduct on their part must be proved, or 
that honest mistake, though occasioned by the act of the 
belligerent government, can relieve them from their liability 
to make good to a foreigner and neutral the damage which 
by their conduct he has sustained. The captors act always 
as the agents of the state, which must be ultimately respon- 
sible for their acts. Prize courts ai'e in duty bound to afford 
remedy and give redress to individuals for all the wrongs 
they have suffered from captors. 

Having considered all the circumstances of the case, the 
Committee came to the conclusion that costs and damages 
should be awarded more liberally than had been hitherto 
customary, adding that, upon more diligent search, it ap-. 
peared that they had formerly been decreed on restitution 
more frequently than had been supposed. This relaxation of 
the rule was likewise adopted in order that the English prac- 
tice might be in conformity with that of France and the 
United States of America. 
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The Committee obseryed, that captors having a great inte- 
rest in increasing the number of prizes, the temptation to 
send in ships for adjudication was already sufficiently strong 
of itself. " Is a captor to be permitted to say to the cap- 
turedy You have nothing to complain of; I had a right to 
take my chance ; go about your business and be thankful for 
your escape." The Committee came to this conclusion in 
favour of neutrals, in full expectation that the same principles 
would be adopted by other belligerents in behalf of English 
subjects when they were neutrals* It cannot, however, be 
said that all the doubts upon the subject were cleared up by 
this decision. 

In a subsequent case, that of the Leucade{u), the court 
expressed its regret that the Court of Appeal, having aban* 
doned the former practice, had left out of view many difficult 
points of the question. According to the learned Judge, it 
would be very important to ascertain how far the captor's 
evidence as to the facts of the actual capture should be 
admitted. 

The court laid down here some new interpretations and 
distinctions. Feeling it its duty to look to the preservation 
of belligerent rights, it expressed its concern about the main^ 
tenance of blockade, if the costs and damages were to be 
accorded to neutrals without giving the captors an opportu- 
nity for explanation. Such a course appeared to it not only 
unjust in itself biit detrimental to England. The court added 
that it should still follow, as to what might be left in doubt 
by the Committee, all the principles established by Sir William 
Scott. 

It may be supposed from the subsequent case of the FoV" 
tuna (r), that costs and damages were only allowed to neutrals 
in strict conformity with the ruling of the Superior Court, and 
we must, therefore, conclude, that notwithstanding the re- 
versal of the judgment in the case of the Ostsee, the English 

(i«) Spinkt, p. 217-238. (v) Ibid. p. 307—818. 
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Admiralty Court is not likely to extend the principles laid 
down by the Judicial Committee in that case. 

Dr. Soetbeer, of Hamburgh, in his remarks on maritime 
international law, says, that the English Admiralty Court 
still seems to be disinclined to vary its former practice. 
Now as long as the probable cause of the detention of ships 
is left to the interpretation of belligerents, neutrals will in all 
probability be generally condemned in costs, otherwise the 
captors would be deterred from acting with their former 
zeal (r). We cannot but subscribe to this opinion. In fact, 
the fair treatment of neutrals is hardly to be expected from 
judges, who hold the opinion that it is to the interest of their 
country, when at war, to cripple the enemy's commerce by 
every means in their power. The whole doctrine of costs 
and damages rests on no other foundation. The courts have 
established it for the sake of the belligerent, in order to assist 
him in the prosecution of his main object Before it, not 
only considerations of mercy but even those of strict justice 
fade away. As long as such harsh views prevail, a neutral 
will naturally be considered by the court in the light of an 
abettor of the enemy. On the contrary, the cruisers who 
act with energy meet with great favour and are rewarded for 
their services at the expense of a foreign claimant. 

Such was the state of the prize practice during the Crimean 
war. 

We now come to the Congress of Paris. Amongst its 
acts, the declaration of the 16th of April, 1856, assumes a 
prominent place. The members of the congress concluded 
their work of pacification by adopting the following princi- 
l)les of maritime international law : — 

1. Privateering is and remains abolished. 

2. The neutral flag covers enemy's goods with the excep- 

tion of contraband of war. 

3. Neutral goods not contraband are free under the enemy's 

flag. 

(v) Soetbeer, ii. 17. 
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4. Blockades, in order to be binding, must be effective, 
that is, maintained by a force sufficient really to pre- 
vent access to the coast of the enemy. 

These four principles were proposed by France after a pre- 
vious consultation with England, and unanimously adopted 
by all the contracting parties. M. Walewski observed on 
that occasion, " that the Congress of Westphalia having sanc- 
tioned the liberty of conscience, and the Congress of Vienna 
the abolition of the slave trade as well as the free navigation 
of European rivers, it would be worthy of the Congress of 
Paris to put an end to the dissensions between belligerents 
and neutrals by the establishment of an uniform system of 
law for a time of war." He seemed to expect that the de- 
claration would contribute as much to the general improve- 
ment as to the satisfaction of the world (x). 

Unfortunately subsequent events have proved that these 
expectations were too sanguine. In fact, the declaration of 
Paris cannot be considered as an act embracing the whole 
subject of belligerent and neutral rights. We find in its 
meagre contents nothing but such provisions as were already 
made in former treaties by the majority of nations. As to 
the most intricate and disputed questions of prize law it 
leaves them still unsettled. In the second and fourth articles 
of it are recapitulated (and very imperfectly) the principles of 
1780; the third extends to all neutrals the privileges already 

(x) The declaration of the 16th April, as well as the protocols of the Con- 
gress relating to it, may be found in the Saramlung of Dr, Soetbeevt neue 
Folge, iii. No. 187—192. The subsequent negociations upon it are fully set 
forth in two recent works on the reform of maritime capture. The first of 
these was published in Hamburg, by Prot L, K, JEgidi and M. A. Klauhold, 
under the title *' Frei Schiff unrer Feindes Flagge." The second, read by 
M, Cauchy, before the French Academy in 1866, appeared as a pamphlet a few 
months ago in Paris (Du respect de la propri^t^ priv6e dans la guerre mari- 
time). Both the works abound with diplomatic and other documents. We 
are much indebted to these publications fur the contents of the following pages. 
M. Cauchy is also known as the author of a larger work on maritime inter- 
national law, which appeared in 1862, in two volumes, under the auspices of 
the same celebrated Academy (Acad^mie des Sciences morales et politiques). 

M 
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accorded by Mahometan powers to their allies, and only the 
first is really an important innovation or an improvement of 
international law. But the abolition of privateering, great 
blessing as it was, could hardly satisfy public opinion. Euro- 
pean nations having been prepared for it by its gradual 
decay, looked for something more. A step farther in the same 
direction was now required. The members of the Congress 
might have proceeded at once to put an end altogether to the 
capture of private property at sea. In order to limit the 
number of captures, it was necessary to revise carefully the 
whole prize law. The establishment of a general peace being 
very favourable to such a work, it might have been more 
successfiiUy accomplished by a congress than by the separate 
efforts of statesmen, or by protracted negotiations. The diplo- 
matists of 1856 were probably well aware of the necessity 
of this reform. In fact, not only neutrals but all inoffensive 
traders with the enemy required now a more efficient security 
from plunder. Accordingly the abolition of privateering ap- 
peared to them a matter of no great importance, for, expect- 
ing to be treated by cruisers with the same rigour as before, 
they could hardly regard it as an improvement. It must, 
indeed, be added, that the policy of France as a belligerent 
power from 1816 was more liberal in that respect than the 
law sanctioned on the 16th of April, 1856. So far back as 
1823, she made the first step towards the abolition of mari- 
time capture (y). The same proposals might have been made 
to the Congress. Why the French government omitted to do 
so we cannot tell. Probably it dispaired of persuading the 
other contracting powers to adopt more advanced views on 
the subject. However that might have been, the Congress 
of Paris rendered (very tardily) justice to the " armed neu- 
trality," and inflicted a fresh blow on the barbarous practices 

(y) JEgidi and Klauholdf Introduction, pp. viii, ix ; document Ivi. 5. Here 
is inserted the communication of M, Chateaubriand to the United States upon 
the subject, 29th Oct., 1823. The circular note of the French government, 
dated 12th April, 1823, may be found in Cauchy (Annex, to the Memoir e, 
No. 5). 
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of the Consolato. The adherence of England, and the subse- 
quent, almost unanimous, approval of the declaration by the 
governments of Europe and South America, impart great 
value to it in the eyes of the whole civilized world. The 
Congress proclaimed the four principles to be indisputable, 
and at once declined to admit of any amendments into the 
text of the declaration. Consequently Spain and Mexico re- 
fused to accede to these engagements, alleging that they were 
not prepared to abolish privateering. 

But the Congress, having irrevocably condemned this in- 
stitution, did not interfere with them, in the hope that they 
would eventually follow the better course of policy. In short, 
no pressure was put upon any power, but at the same time 
no partial exception could be made to the general rule. In 
our opinion the Congress acted very prudently in proposing 
to other powers to- adopt the declaration as a whole, other- 
wise the results already obtained by it might have been frus- 
trated or have entailed new difficulties. 

A more dangerous opposition to the Congress came from 
other quarters. The projected improvement of international 
law did not satisfy the United States, probably because it 
was made without their participation. In fact, the first pro- 
posal for abolishing capture of private property at sea belongs 
to a diplomatist of that country, namely to Franklin. His 
" quaker notions" were subsequently revived, under the Pre- 
sident Munro and his secretary of state, John Q. Adams. 
So far back as 1823, Mr. Rush, the American ambassador 
in London, received in his instructions a project of a treaty 
to be concluded with England concerning captures. In that 
project not only privateering was condemned, but also further 
measures were proposed for the mitigation of cruelty in war. 
According to the American government, the trade with the 
enemy might be made perfectly free and unmolested by 
the mutual consent of the belligerents. But at the Con- 
ference held on that occasion on the 3rd of July, 1824, the 
English ministers declined to enter into the proposed en- 
gagement, and the subject was dropped. The efforts of the 

m2 
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American government to conciliate to its views some other 
cabinets of Europe were also met rather coldly. £ven Rus- 
sia, warmly approving the desired reform (comme un titre de 
gloire pour la diplomatic modeme), replied that in order to 
effect it the consent of other nations should be first obtained. 
(Note of Count Nesselrode, 1st February, 1824.) After an 
interval of nearly twenty-five years, the negotiations upon 
the subject were reopened between the United States and the 
provisional governments of France and Germany, under the 
unfavourable circumstances of the general revolution in Eu- 
rope, but were soon interrupted. In short, this American 
propaganda of liberal principles of maritime war had no suc- 
cess up to the Congress of Paris, and seemed at last to have 
been abandoned (z). The eventual suspension of privateering 
during the Crimean war was indeed even regarded unfavour- 
ably by the United States. " The renunciation of this custom," 
said President Pierce in his message to the Congress, 4th of 
December, 1864, '* is naturally desired only by nations having 
a large regular navy ; but to adopt it, as a rule of international 
law, is to leave us in time of war at the mercy of the great 
maritime powers" (a). All these precedents concurred in de- 
termining the American government to oppose the declara- 
tion of Paris. Accordingly, when it was submitted to the 
approval of the United States, they did their utmost to 
dissuade minor powers from adopting it (circular note of 
Mr. Marcy, 14th July, 1866), and made the following ob- 
jections to its contents : — Mr. Marcy regretted that the four 
principles were inseparable. This condition appeared to him 
onerous for his country. But the greatest danger, according 
to the secretary of state, might be expected from the applica- 
tion of the first principle. Privateering, he said, cannot be 
abolished without going at once a step further; that is, with- 

(«) At least the treaty between Uruguay and Brazils of 1851, as well as that 
of 1856 between Costarica and Granada, by which they abolished the right of 
maritime capture, seem to have been made without any participation of the 
United States, ^gidi and Klauholdt documents, N. Iviii. 

(a) Cauchy, Stances et travaux de I'Acad^mie, 1866, Juillet, p. ^2. 
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out proceeding to the abolition of capture, otherwise all the 
independent nations would be obliged to create a large navy 
or to surrender their commerce and navigation into the hands 
of the great maritime powers. In order to meet this diffi- 
culty, the cabinet of Washington proposed to add to the 
original text a new clause, tending to the immunity of pri- 
vate property from seizure in time of war, with the sole ex- 
ception of contraband. (Note of Mr. Marcy to Mr. Sar- 
tiges, 28th July, 1856.) 

It is curious to note that the new proposals of the United 
States seemed at first to have some chances of success, and 
to find a favourable reception in the official circles of England 
and France. In fact, Mr. Walewsky, in his conversations 
with the American minister, gave him to understand that the 
Emperor was rather inclined to enter into the views of the 
American republic. Lord Palmerston himself stated in his 
speech at Liverpool (7th November, 1856) that the relaxa- 
tions of international law might perhaps be extended so far, 
that private property should no longer be the object of ag- 
gression in maritime war. As to Mr. Cobden's opinions 
on the subject, they perfectly coincided with those of Mr. 
Marcy (6). Even the Times newspaper advised the ministers 
to take the American note into serious consideration, and 
suggested the adoption of the proposed innovations (c). Pre- 
sident Pierce himself announced in the next annual message 
(2nd December, 1856) the formal accession of Russia to the 
American policy, and added that assurances of a similar 
purport had been received with respect to the disposition of 
the Emperor of the French. 

But at the very beginning of the next year it again ap- 
peared that the authors of the Congress persisted in their 
original resolution. Accordingly no further communications 

(b) See his letters of Nov. 8, Dec. 8 and 15, 1856, in the documents coU 
lected by JEgidi and Klauhold, N. xi. 

(c) Three years afterwards the Timet, having changed its views again, op- 
posed the American scheme. See the leading article upon the subject, Dec. 
7th, 1859. 
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from Paris or London came to Mr. Marcy respecting his 
note. The cause of this revulsion of feeling has not yet 
been sufficiently explained ; it depended perhaps on the more 
careful consideration of the new plan by England and France, 
or, as some suppose, on Mr. Marcy's own procrastination in 
giving Mr. Mason full powers to act ; the public opinion at 
that time seemed to be very wavering and unsettled upon 
the question. Even in America the reform found but few 
warm friends and supporters. A pamphlet, directed against 
it by an English barrister, made some sensation at New York, 
and found adherents (d). Before the opening of the next spring 
the government of President Pierce came to an end. Having 
received, too late, a favourable answer from Prussia, and 
sent his project to Paris, Mr. Marcy retired. With the acces- 
sion of Mr. Buchanan the affairs assumed a different aspect. 
General Cass was named the secretary of state ; it appeared 
that he did not agree with the views of his predecessor. 
Accordingly American ministers received instructions to sus- 
pend, until further orders, the negotiations. 

In the course of the same year, 1857, Mr. Lyndsay called 
the attention of the House of Commons to the unsettled state 
of maritime international law after the declaration of Paris. 
The debates on that subject brought into full light the un- 
willingness of the English government to adopt the American 
scheme. Lord Palmerston appeared almost to retract his 
speech at Liverpool ; Lord John Russell even suggested that 
England had taken, perhaps, an imprudent step in signing 
the declaration itself. After some discussion the motion of 
Mr. Lyndsay was withdrawn (e). 

In 1869, the Italian war broke out; the principles of the 
16th of April having been carried out by all the parties en- 
gaged in it, neutrals had now hardly any reason to com- 

(d) R. fV. Rutnellt The New Maritime Law, Review of Mr. Marsh's Letter to 
Mr. Sartiges, New York, 185t>. 

(e) The account of these debates on the 14th of July, 1857, may be found in 
the documents collected by JEgidi and Klauhold, N. xii. For the previous 
discussion on the declaration of Paris in the House of Lords, see Hansard, 
vol. cxlii. p. 482. 
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plain of the conduct of belligerents, even the subjects of the 
enemy were treated rather leniently ; thus the embargo laid 
by Sardinia on Austrian ships at the commencement of hos- 
tilities brought after it no condemnations, and had only the 
effect of a temporary measure. The rumours spread about 
the extension of contraband proved also to be erroneous. 
Soon afterwards England and France declared war against 
China; it is remarkable that the right of maritime capture 
was totally suspended on that occasion. The western powers 
allowed the trade with the enemy to go on without any 
hindrance whatever from cruisers (/). These last relaxations 
of maritime law were received with still greater approval by 
the commercial classes of Europe. The public surmised that 
the general improvement of it, though inevitably postponed, 
might in time succeed. Had the views of Mr. Marcy been 
pursued then in America, they might have found more sup- 
port on this side of the Atlantic than in 1866. Unfortu- 
nately General Cass, by his circular note, rather raised new 
difficulties than brought the affair to a satisfactory issue. 
For this note, large, obscure and learned, as a second-rate 
German book might easily be, discovered the selfish views 
of the American government. Liberal professions on the 
law of maritime captures are here made rather awkwardly 
and to no purpose. General Cass goes further than Mr. 
Marcy in his objections against the principles of the 16th of 
April, and at the same time defends privateering as a neces- 
sary instrument of war for the United States. According to 
him, the whole law of contraband and blockade must be 
thoroughly revised; he says, that in order to interdict the 
access of an enemy's port to neutrals, belligerents should 
invest it by sea and land, otherwise blockade is nothing but 
an abuse of power; as to other reforms, it is difficult to guess 
in what they should consist. General Cass seems to lose 
himself in vague generalities. In short, the public opinion 

(/) Mgidi and Klauhold, documents, N. xxxix. The note of France to the 
Hanse towns on this subject bears the date of the 30th June, 1859 ; that of 
England, of the 4th July, 1859. 



( 168 ) 

of Europe was much perplexed by this extraordinary docu- 
ment, and clung to the original scheme of Mr. Marcy, not- 
withstanding the uncertainties of American policy. As long 
as the Italian war lasted, the agitation about the reform of 
maritime law went on in the chambers of commerce. The 
Hanseatic Towns, and principally Bremen, took the most 
active part in it. It was then expected that a second Con- 
gress would be held in Paris for the settlement of Italian 
affairs* Accordingly great efforts were made to introduce 
before it the question of belligerent and neutral rights. 
Acting under the impulse of his countrymen, Mr. Geffeken, 
the Hanseatic minister in Berlin, addressed a memoir upon 
the subject to the court of Prussia, 14th November, 1859, 
and went to Holland with the special purpose of persuading 
the Dutch government to appear as the representative of the 
secondary states upon the question before the Congress. In 
fact, Baron Golstern, the minister of foreign affairs at the 
Hague, acceded to this proposal, and sent a circular note 
asking the interested parties to give him power to act in 
their name. Unfortunately, excepting Denmark, Hanover 
and the Hanseatic Towns, no other power gave a cordial 
support to Holland. It must be added that the expected 
Congress did not take place. The only result of the treaty 
of ZUrich for maritime international law is its third article, in 
which stands the following clause: — " In order to mitigate 
the evils of war, and in derogation to general rule, the Aus- 
trian ships already captured, and not yet condemned by the 
prize court, will be fully restored "(^). About the same time 
we observe in England the first signs of a literary and political 
movement in favour of the abolition of maritime capture. The 
warmest friends of this reform were of course shipowners, 
whose interests coincided with the perfect immunity of private 
property in time of war. Their views found an echo in the 

(g) The same provisions may be found in a decree of the French emperor, 
published after the Mexican war (March 29, 1865). Exceptions are here 
made only against ships laden with contraband, or having violated blockade. 
Cauchy, Doc. N. 12. 
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.chambers of commerce and with some influential organs of 
the press. The question was also ably discussed at the 
annual meetings of the Social Science Association (A). When 
General Cass published his celebrated note, Mr. Lyndsay ad- 
dressed to Lord John Russell a letter upon the subject, and 
recommended the English government to enter into a compact 
with the other powers of Europe upon the basis of Mr. 
Marcy's original proposals. In his opinion the concurrence 
of the United States to such an arrangement would be now 
unimportant. England might leave them alone as in 1856, 
and act according to her own interest. Lord John Russell 
promised to reconsider the question, though he avowed that 
the course of policy recommended to him was liable to grave 
objections. In 1860, at the end of the session, the select 
committee on merchant shipping presented to the House of 
Commons a report on belligerent rights at sea, to the same 
effect. In conclusion the committee said, *' that the time had 
arrived when all private property, not contraband of war, 
should be exempt from maritime capture (i). In the course 
of the same year Mr. Lyndsay, in order to ascertain the state 
of the public opinion in America, went to the United States 
and made there speeches upon the subject before the cham- 
bers of commerce. At the opening of the next session another 
member of the House of Commons, Mr. Horsfall, asked the 
secretary of state whether the English government felt dis- 
posed to act according to the suggestions of the committee. 
Lord John Russell replied, that since the appearance of the 
note of General Cass, he thought it not advisable to continue 
the discussion of belligerent rights with America, adding 
that the adoption of the new rule proposed by the committee 



(A) See the Transactions of the Society for 1860, pp. 163, 279 ; 1861, p. 748, 
793; 1862, p. 896; 1863, pp. 851, 878, 884; 1864. pp. 596, 656. The most 
interesting papers on the subject are from the pen of Mr, Beach Lawrence (of 
the United States), A/r. J. 0'Hagan{o( Ireland), Mr, Lamport , Mr,Ashworthj 
and others. 

(i) The letter of Mr, Lyndsay, and the report of the committee, may be found 
among the documents collected by jEgidi and Klauhold, N. xiv. xl. 
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Tvould tend rather to the prolongation than to the shortening 
of wars (k). 

The greatest event of 1861 was the breaking out of the 
American civil war. From its very commencement it assumed 
an international aspect. The whole Christian world felt 
itself concerned in the final struggle between liberty and 
slavery. To this must be added the unusual character of 
hostilities in the United States, the sufferings of European 
commerce, and the distress of England caused by the inter- 
ruption of the cotton trade. The general security was also 
menaced by new contests and diflSculties about maritime 
international law. Neutrals attempted in vain to stand aloof 
from interference and to maintain an impartial attitude. It 
now appeared that the conduct of the American government 
towards them did not exactly correspond with its former de- 
clarations. The affair of the Trent and the blockade of the 
whole Southern coast proved that the United States were as 
much inclined to the unlimited extension of belligerent rights 
as all the great maritime powers. The somewhat hasty re- 
cognition of the state of war by England and France made 
the matter still worse. The people of the North could not 
bear it patiently, and felt their pride wounded. Their irrita- 
tion was of course communicated to the government. Tiie 
Confederates on their side made great efforts to maintain their 
independence and to find support in Europe. According to 
our custom, we shall not here speak of such events of that 
war as bore upon the parties immediately engaged in it. 
Our chief interest lies with its foreign relations ; first, it must 
be observed, that the struggle with the Confederates made the 
United States better appreciate the value of the declaration 
of Paris, as their recent imprudence in having rejected it now 
brought forth its bitter fruits. In fact, privateering revived 
in the South to the great detriment of Northern commerce. 
At the same time, the rebel government subscribed to the 
other principles of the 16th of April, relating to neutral com- 

(k) The account of this debate is also given by ^gidi and Klauhold. See 
documents, N. xli. 
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nierce. In order to frustrate the designs of the enemy, Pre- 
sident Lincoln resolved to make amends for the past, and 
tried to renew with the European powers the negotiations on 
the subject interrupted by his predecessor. Accordingly in- 
structions to accede fully to the declaration were dispatched 
to the American ministers at the courts of London and Paris, 
but this change of policy came too late ; England and France 
having reason to doubt its sincerity were not prepared to 
accept it. The arri^re pensee of the president, who expected 
that after signing the proposed engagement they would treat 
Southern privateers as pirates, was perfectly understood by 
the diplomatists. Before affixing his signature to the act, 
M. Thouvenel observed, that the French government did not 
intend thereby to undertake any engagement which should 
have any bearing direct or indirect on the internal differences 
then prevailing in the United States. A similar clause was 
added by Earl Russell (Z). The American government felt 
itself offended by this novel and anomalous proceeding, and 
immediately broke off the negotiations. Even the treaty 
made then with Russia (24th of August, 1861) upon the sub- 
ject was subsequently suspended, and did not receive due 
ratification. 

In the meantime the necessities of war led the United 
States to the formation of a regular navy and to the construc- 
tion of iron-clad ships. In consequence of these innovations 
the plan of Mr. Marcy in favour of privateering and against 
the first principle of the declaration of Paris had lost its 
force, and a new and most destructive instrument of maritime 
war being thus discovered, it was understood that privateer- 
ing could no longer serve for the defence of American tradi- 
tions, and still less for aggressive purposes. The old men-of- 
war were superseded by Monitors, which required for their 
management experienced mechanics. The difference between 

(/) See the correspondence of England with America on maritime inter, 
national law (1862), N. 28. For the communication of these documents, the 
author is much indebted to /7. Farrert Esq., of the Board of Trade, and begs 
here to express his acknowledgment with his best thanks. 
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the commercial and r^ular navy now became greater, and 
naval operations could be conducted more efficiently against 
continental armies or besieged towns with the new engines 
adapted to this purpose, than with the comparatively less 
formidable instruments of former times. In short, maritime 
warfare assumed quite a different aspect. The capture of 
the private property of the enemy by cruisers or privateers 
appeared to be an insignificant mode of coercion, at least for 
those who had in their hands a more formidable means of 
destruction and devastation. 

On the other side the Confederates, being a weaker party, 
had no other means of harassing the enemy than by making 
depredations or attacks on his commerce, and consequently 
resorted to the aid of privateers or cruisers. These adven- 
turers acted in the American civil war as in the Middle 
Ages, i. e. at their own risk and peril, like pirates. Tlie 
blockade of the Southern coast intercepted their communi- 
cations with their country, left them almost without control, 
and prevented their obtaining regular commissions. Accord- 
ingly, they dispersed themselves over distant seas, and de- 
stroyed or appropriated their captures without any adjudica- 
tion by a prize court. The subjects of the federal government 
having in this manner lost a large amount of their floating 
capital, were compelled to put their goods under the protec- 
tion of neutrals ; the revival of privateering, however, soon 
led to greater embarrassments. It was discovered that the 
Confederates had given directions for the construction of 
steamers in Liverpool and Birkenhead, apparently for trad- 
ing purposes, but in reality with the intention of employing 
them against the enemy. In fact some of these steamers, 
the Florida^ Georgia, Alabama and Shenandoah, having 
secretly made their escape from British ports, were subse- 
quently fitted out as cruisers : public opinion in the United 
States could not of course look on such proceedings but with 
indignation, and accused England of conniving with rebels. 
This bitter reproach, directed as it was against the whole na- 
tion, evidently goes too far. But it can hardly be denied 
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that sympathy for the South was at that time openly pro- 
fessed by many influential members of the British commu- 
nity, and even by some organs of the press. It must also be 
added, that the English government failed to enforce inter- 
national duties on its subjects, and displayed a degree of 
indecision in its conduct nearly to the close of the war. The 
chief responsibility, however, attaches to the shipbuilders 
who, for the sake of their own profits, were almost ready to 
involve their country in the greatest peril. 

The indecision of Earl Russell with reference to the Ala- 
bamoy also forms a great contrast to the conduct of the Duke 
of Wellington against the Portuguese rebels in 1828. Both 
these statesmen had to deal with the same foreign enlistment 
act, but they acted very differently. The great Duke felt no 
doubt about his duty to repress the violation of that act, and 
having sent a squadron to Terccira against the ships that had 
arrived from England with hostile purposes, enforced with 
the greatest energy the strict observance of the sacred duties 
of neutrality ; on the contrary, the proceedings against the Ala- 
bama were conducted in such an unsatisfactory manner, that 
the ship was permitted to go away under the command of an 
Englishman, to the reproach of the British name and honour, 
and to the abuse of its hospitality. The results of this neg- 
ligence are sufficiently known. The affair of the Alabama led 
not only to protracted negotiations, but greatly endangered 
the friendly intercourse of the two countries. The case of the 
Shenandoah increased still more the irritation of the Ameri- 
cans against the English. Even the prosecution of the 
Alexandra and the seizure of the " battering rams" cannot be 
considered satisfactory. The partial and tardy interference 
in both cases was due less to the energy of the British go- 
vernment, than to the incessant demands of Mr. Adams, the 
minister of the United States in London. On the contrary, 
the Lord Chief Baron, when summing up in the first case, 
expressed an opinion rather favourable to the relaxation of 
neutral duties, namely, by saying that he saw no reason why 
ships of war should not be allowed to leave English ports^ as 



( 174 ) 

freely as arms and other articles of war contraband destined 
for the use of the belligerents (m). 

At all events the British government was in the American 
civil war called upon to discharge the duty of a neutral, and 
ought to have duly considered what had been her own conduct 
when a belligerent. It must be confessed that the appearance 
of England in this new character was somewhat unusual, and 
consequently rather awkward. As the United States had in 
their turn recourse to paper blockades and other violent 
measures, as they had introduced into their diplomacy the 
passions of an internecine struggle, the English could now 
understand how delicate the position of neutrals towards 
belligerents is, and how hard it is for a government, having 
any respect for its own dignity, to disregard the sufferings 
of its subjects, when they are treated unjustly and without 
mercy by a foreign power on no other ground than the so- 
called " jus extremae necessitatis." It seems as if the im- 
portance of the principles of 1780 were now for the first time 
fully appreciated by the statesmen and jurists of Great Britain. 
At least very few of them were still inclined to uphold the 
universal authority of Lord Stowell, and to maintain the 
right of Great Britain to enforce on the rest of the world its 
own peculiar views of international jurisprudence. To this 
latter party belongs also the author of the brilliant letters of 
Historicus (n), who may be considered as an opponent of the 
" armed neutrality." But even he made some reluctant 
concessions in favour of its views, or prudently passed over 
in silence the irregularities and inconsistencies of the British 
practice. 

As to other independent men, they have accepted the 

(tn) The international questions connected with all these cases are more 
fully stated by Mr, Langelt a French publicist, in his Essai on confederate 
cruisers. See Revue des Deux Mondea, Juillet, 1864. 

(n) Among many pamphlets written on the American side against His- 
toricus, the most interesting are those of Mr. Geo, Bemig* See his Preeedetits 
of American Neutrality t Boston, 1864, and Ha*ty Recognition of jfmeriean Belli'^ 
gerency, Boston, 1865. Lately there appeared a third pamphlet by the same 
author. 
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liberal principles of 1780 and 1856 sincerely and unre- 
servedly. It is be regretted, however, that English jurists 
were rather too late in recommending the milder course of 
policy to their countrymen with reference to belligerent rights, 
for had they done it sooner it probably might have prevented 
the contests for the maintenance of maritime law and the 
effusion of blood in 1800. Mr. Fox was not, perhaps, alto- 
gether wrong in his single advocacy in favour of the first 
" armed neutrality." The American civil war once more 
proved to England and to the world that the best rule for 
foreign as well as internal relations is still to be found in the 
old maxim, of doing to others as we would they should do 
unto us. May this divine maxim never be deviated from by 
powerful natiohs. 

As to the advocates of the full immunity of private pro- 
perty from capture, their number in England rather increased 
than diminished during the American civil war. The most 
interesting publication of this kind appeared in 1862. It 
was an anonymous pamphlet directed against the opinion of 
Earl Russell, that this reform would reduce the power, offen- 
sive and defensive, of all states having a military as well as 
commercial marine. The author commences with a short 
review of the improvements in carrying on warfare, and 
asserts that the prevalent tendency of modern times is to 
consider it as a contest of governments, not of nations. At- 
tacks on private property appear to him incompatible with the 
present state of civilization. Such property on land being 
held sacred, at least as a general rule, the author sees no 
sufficient reason to except the merchant ships of the enemy 
from the benefit of this policy. In fact, if the great end of 
war be the reduction or exhaustion of the military and naval 
forces of the belligerents, why should they be plundered ? 
Of course, if they carry provisions for the combatants, they 
may be subjected to capture, but even in such cases the right 
of pre-emption seems to be quite sufficient for the purposes 
of war. The principal objects which, according to the author, 
England may now hope to attain by means of capture are — 
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1. The destruction of the enemy's commerce; and 2. The 
better manning of her navy by the attractions of prize-money. 
After discussing the first point, he is decidedly opposed to 
it ; in his opinion the British flag is likely to suffer more than 
any other by captures. He also justly observes that by seizing 
enemy's ships, England would be frequently plundering her 
ovfu merchants or capitalists, and thereby indirectly injuring 
herself to a very considerable extent. Even if these ships are 
driven off the sea, the enemy's commerce will not be put an end 
to, but only pass into the hands of neutrals. The arguments 
of the author are chiefly founded upon facts and confirmed by 
the experience of the Crimean war. He concludes that the 
right of maritime capture is not only useless but very ob- 
noxious, for it does not mitigate or abbreviate wars by impair- 
ing the active forces of the enemy, its effect being to produce 
irritation between different nations, which prolongs hostilities; 
the enemy being more annoyed than injured by it. Experi- 
ence generally is in favour of the author's views. " The French 
revolutionary war came to an end when the resources of France 
in men and money were exhausted ;" and this exhaustion was 
due to her gigantic military efforts rather than to the inter- 
ruption of her commerce. The author goes so far as to 
recommend that the general trade of the enemy should con- 
tinue uninterrupted, reserving to the government the power 
of stopping it, if necessary, in any special case (o). 

Soon afterwards the reform of maritime warfare became 
the subject of new discussions in the House of Commons 
(11th and 17th March, 1862); they are interesting for us not 
so much on account of their result as from the opinions of 
some influential members of the House expressed on that 
occasion. The original motion, made by Mr. Horsfall and 
seconded by Mr. Cobden, was to call the attention of the 
government to the unsettled state of maritime international 
law concerning belligerent rights. Accordingly Mr. Liddell 
suggested that a Congress should be convoked in order to 

(o) In 1866 there appeared a second edition of this pamphlet. 
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ascertain whether other powers were inclined to grant inimu* 
nity to private property of the enemy at sea. Sir G. C. Lewis 
met these proposals with his usual scepticism, and went so far 
as almost tor deny the validity of any engagements made for 
a time of war. Mr. Baring felt it his duty to combat the ex- 
treme opinions held by that eminent statesman, and said, very 
truly, that England, being the greatest commercial power, is 
more interested in the abolition of captures than continental 
nations. The able speech of Mr. Lyndsay was almost to 
the same effect. Lord Palmerston appeared as the chief op- 
ponent of the motion, as well as of the projected reform. 
His arguments, however, against it seem not very happy* 
He still held sacred the old doctrine, that the destruction of 
enemy's commerce is the chief aim of maritime war. In his 
opinion the respect of private property at sea would reduce 
hostilities to a mere exchange of diplomatic notes. The 
noble lord succeeded for the moment, and Mr. Horsfall with- 
drew his motion (/>). 

Three years more elapsed before anything was done either 
by England or by the United States for the improvement of 
maritime international law. The American war only added 
fresh difficulties to the question of neutrality which was still 
pending. The two countries seemed disinclined to make any 
concessions to each other; the mutual animosity between 
them went on increasing. It might be even expected that 
they would sooner or later have come to open hostilities. At 
the close of the civil war, Mr. Adams renewed in London his 
demands of compensation for the losses American citizens had 
sustained by the Confederate cruisers, and offered to refer the 
question to arbitration. The English government, however, 
after some hesitation, declined to accede to these proposals. 
In the meantime the House of Commons made one more inef- 
fectual attempt to accelerate the reform of maritime warfare. 
The animated discussion on the 3rd March, 1866, led to no 
more important results than that mentioned above. 1 1 deserves 

( p) The full account of these debates is given by j£gidi and Klauhold, 
N. xlviii, xlix. 

N 
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our attention only because it elicited with greater clearness 
the views of the ministry and of political parties on the 
subject. The debate originated upon a motion made by Mr. 
Gregory. He moved an address to the Queen, praying that 
her Majesty would be pleased to use her influence with foreign 
powers in order to put an end to maritime captures. This 
motion was strongly supported by Messrs. Liddell, Baxter, 
Torrens, Buxton and Laing. The Lord Advocate and At- 
torney-General opposed it more on the grounds of expe- 
diency than on those of law. The former even admitted that 
private property ought not to be made the subject of capture 
or destruction, particularly as the result accruing therefrom 
was utterly disproportionate to the loss sustained by the indi- 
vidual owner. Having added that an arrangement might be 
made for limiting captures in such cases, he objected to it 
only because it would cripple the strength of the English 
nation for attack and defence. In his opinion the only way 
to deprive war of its terrors was to avoid that which could 
occasion hostilities. The Attorney- General also excused 
himself for not using legal arguments upon the subject, and 
considered it a question of policy. In his point of view the 
American blockade appeared only as a powerful means for 
the speedy termination of that war. He thought the ob- 
jections raised by merchants as well as jurists against the 
efiiciency and the universal extension of that blockade were 
unimportant, and maintained that maritime captures would 
continue as long as other belligerent rights, because merchant 
ships and mercantile navy were easily convertible into en- 
gines of war. As to the difliculties of the proposed change, 
they seemed to the Attorney- General almost insurmountable. 
The new rule, according to him, would never be observed, 
even when accorded by general treaty. He despaired of 
securing its validity amid all the accidents of war. At all 
events, when enemy's ships were seized upon suspicion, this 
rule would be called in question and practically set aside by 
the belligerents. The Attorney- General also thought it im- 
possible to apply to the enemy all the limitations that apply 
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to neutrals, as well as to afford them the protection of prize 
courts ; and at the close of his speech expressed a hope that 
changes to that effect would only be made in obedience to 
sound public opinion. 

Thus the English ministry declined to undertake the solu- 
tion of the problem in which the commercial interests of 
Great Britain were principally and deeply concerned. The 
first step for securing the immunity of private property from 
capture had been taken elsewhere, for the Italian government 
had fearlessly adopted this rule from the 1st January, 1866, 
upon the sole condition of reciprocity (y). 

The full report of this debate is given in the Times of 3rd 
March, 1866. 

In the same year this example of humanity and justice, 
which had been given to the world by this now free nation, 
found followers in Europe. In fact, when the last German 
war broke out, both Austria, by the decree of the 13tli, and 
Prussia, by that of the 19th of May, adopted the Italian 
scheme (r). As far as we know, the belligerent powers 
strictly observed this new rule and found it sufficient. In 
short, the experiment was made successfully, and hosti- 
lities were carried on by regular navies without any dis- 
turbance to enemy's commerce. This circumstance deserves 
to be carefully weighed by other nations. The German war 
in that respect stands alone in the annals of war, and is the 
first international one limited to operations between com- 
batants, without being accompanied by useless depredations 
on defenceless merchants. Unfortunately having, as far as 
it depended on them, destroyed legal piracy, the three powers 
just mentioned could not contribute much by their eff(>rts to a 

(q) See the articles 211, 212, of the code for mercantile marine of that 
kingdom, published June 25, 1865. jEgidi, doc. N. li. Condemnation is 
reserved only for the breaking of blockade as well as for war contraband. In 
both cases, however, the enemy will be treated according to the same principles, 
as neutrals. 

(r) These decrees may be found among the documents collected by ^gidi 
(N. Hi, liii), and are inserted in the M^moire of M. Cauchy, p. 259—262. 
Stances, 8 & 9 livraison. 

n2 
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general reform in maritime warfare. The obstacles to it 
seem still to be great, and can hardly be overcome by the 
Continental governments of Europe. The consent to an 
arrangement of belligerent rights and neutral duties between 
England and the United States should be first obtained, for 
it would be premature and almost useless to hold a Congress 
on maritime international law without their participation. 
Unfortunately the dissensions caused by the American civil 
war still menace the peace of the world. In order to put an 
end to these difficulties, and to prevent the occurrence of still 
greater evils, both the interested parties are in duty bound to 
make mutual concessions. The new ministry in England 
seems to be rather inclined to an honourable settlement of 
the Alabama affair, and even to the revision of the existing 
statutes on neutrality. The appointment of a commission of 
Jurists for the latter purpose in 1866 may be considered as a 
favourable omen. It is probable that this commission will 
suggest some amendments to the Foreign Enlistment Act, in 
which neutral duties are neither sufficiently recognised, nor 
adequately defined («). In fact, the relaxation of these 
stringent duties appears to have been the principal cause of 
all the present difficulties The incursions of the Fenians 
may be, at least partly, traced to the same source. The late 
proposal of the American Congress to suspend the legislative 
Acts of the country having reference to neutrality was also 
made with no other view than that of retaliation. 

It was not long ago reported that a second and more im- 
portant step had been taken by the Cabinet of St. James' 
towards the settlement of the difference pending between the 
two countries. The English ministry made a counter pro- 
position in favour of arbitration. We hope it will be accepted 
by the United States with good will, and prove satisfactory 
to the interested parties. 

(«) Whereas in the American Act of 1818, sects. 10 and 11, these duties are 
strongly enforced on shipbuilders and shipowners, the British Act of 1819 con- 
tains no corresponding provisions. For further information on this subject, see 
Law Magazine, Feb. \S^'7t p* 270 — 272, and papers read before the Juridical 
Society by Messrs. Kerr and Reilly, vol ii. art. vi. 
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But all these specific modes and contrivances to get out ot* 
embarrassments act only as palliatives, and are resorted to by 
politicians rather tardily and with some reluctance. An en- 
lightened statesman can render greater service to his country 
and to the rest of the world by preventing, as far as it lies in 
his power, differences from occurring between independent 
nations. England and America have had experience enough 
to understand that the principal point of their disputes gene- 
rally turn on those rules of international law which relate 
to maritime war and neutrality. It is high time for both 
governments to think seriously what is the best course to 
pursue under these circumstances* We have already said in 
our Introduction that, in our humble opinion, nothing can 
contribute more to the peace of the world than an impartial 
and careful reconstruction of those rules. Should, then, two 
great maritime powers assume the initiative in such a work, 
its ultimate success would be fully secured. They might 
adopt a uniform maritime law for the time of war, embracing 
neutral duties as well as belligerent rights, captures and prize 
procedure. Here the principal problem for solution is to de- 
termine exactly in what cases private property should in future 
be subjected to seizure and condemnation. As they are the 
greatest commercial countries, England and America are better 
prepared to devise a practical scheme on that subject, and to 
amend the customs of the Middle Ages, which, being no 
longer adapted to the exigencies of our times, serve only to 
obstruct the free intercourse of nations at sea. The reform 
in the law of maritime warfare so much desired by the rest 
of the world is in the hands of the great Anglo-Saxon family. 
Having contributed so much to liberty and civilization, it can 
confer on the world new benefits by securing justice and 
general freedom on the great highway of nations. The uni- 
form law laid down by the common action of England and 
America may not only settle for a long time their present 
difficulties, but may be submitted to a general congress of 
Christian nations and elaborated into one universal maritime 
code. More than eighty years ago the founders of the 
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" armed neutrality " had such a project in view, but the 
time had not then arrived for the realization of their ^^ pia 
desideria." Even now much good feeling, sincerity and for- 
bearance are requisite, in order, in the solution of the problem, 
to give general satisfaction. However, labours, preparatory 
to such a step, commenced in 1780, and though interrupted 
by subsequent events were resumed in 1814 by proceedings 
in the same direction, viz., by separate treaties, negotiations, 
mixed commissions, &c. In our time, when the more in- 
tricate points of the subject are better understood, when 
belligerents as well as neutrals have almost exhausted their 
respective remedies, common legislation on maritime war 
seems to be of the utmost importance to general security. If 
England and America are inclined to Hve on terms of peace 
and impart the same blessings to the rest of the world, they 
can hardly do anything better than promote, by all means in 
their power, the codification of maritime international law. 

Our expectations may be too sanguine. The prospects 
of a reform lie yet in the future, and the future is hidden 
from us all. It often brings with it new complications and 
delays. However, we still look forward with confidence in 
Its promises. In all probability the time is not far distant 
when a maritime code will be drawn up, though perhaps 
only in the form of a project. But there is no apparent 
reason to despair of its being accepted in an improved 
form, when public opinion urges so strongly its necessity, 
when jurists of different countries agree in their views 
upon the subject, when the best statesmen are inclined to 
amend the existing laws and to bring them into harmony, 
when, in short, the interests of mankind are understood to 
coincide with this reform. The growing tendency to it seems 
to us irresistible, the natural course of events has hitherto 
been favourable to the mitigation of capture, and the immu- 
nity of private property was partially observed in the last 
German war. This movement cannot cease until belligerent 
rights are reduced to their minimum, i. e. to the '* jus ex- 
tremae necessitatis," in the proper sense of the term, until 
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enemy merchants are placed on an equal footing with neu- 
trals, under the sole condition " ne se bello interponant" (ii), 
until the rights of pacific traders on sea are secured in the 
same degree as those of the unarmed inhabitants of the con- 
tinent. Such may be the provisions of the future code ! It has 
been very truly observed in some recent publications on the 
subject, that these rules are required not only by humanity 
but also by Christian justice (w). As to neutral rights and 
duties, there is no other way for the clear definition of them, 
than to follow the principles of 1780 to their ultimate results, 
as expressed in treaties from that to the present time. As, 
however, treaties are silent on some questions, recourse may 
be had to the judgments of different countries in prize cases. 
But these rules ought to be followed with great circumspec- 
tion, as they have been laid down by belligerents alone, and 
very often to the xletriment of neutrals. We hope that very 
few of them will enter into the international prize code with- 
out modification. At all events it is necessary to compare 
the dicta of the best English, French and American judges, 
before coming to the conclusion about and the adoption of 
any restrictive rule for neutral commerce. The very exist- 
ence of the Admiralty Courts, at least in their present con- 
stitution and exclusive dependence upon belligerents^ ought 
to be the subject of the most serious consideration (x). The 

(tt) This expression is used by Bynkershoek in his Quastiones juris publicif 
Lib. 1, c. ix. 

(v) Such seems to be the opinion of Sig. Ercole Vidari, as expressed in his 
pamphlet: Del rispetto delta proprieta privata dei popoli belligeranti, Miiano, 
1S65. We know this publication only from extracts of it given by M. Cauchy 
(annexes, No. 23), who comes himself almost to the same conclusion. (See 
his Memoir, p. 267 — 9.) The capture uf private ships, according to him, can- 
not be justified on the same grounds as the condemnation for importing war 
contraband or breach of blockade. In the two last cases a private individual 
is punished for direct interference in war, while in the first he suffers without 
any reasonable cause, and only as an imaginary enemy. We must add that, 
more than ten years ago, Dr. Asher, of Hamburg, defended with great force 
nearly the same views. See his Easai sur le droit maritime. Hamb. 1856. 

(jr) The most recent work embracing the laws of neutrality came from the 
pen of Dr. Gessner, under the title Le droit des neuires sur mer. The views of 
this learned gentleman are those of the advanced German school. He alsa 
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maritime code will necessarily curtail in some degree their 
almost unlimited power of laying down rules about costs and 
damages, as well as on evidence, and of interpreting the law 
of blockade and war contraband in favour of cruisers. As 
to the questions of nationality, they will be set aside alto- 
gether if the enemy merchant is to be considered as neutral. 
Condemnation itself will probably be reserved for few cases, 
such as transport of troops, spy-services, and other fraudulent 
actions of private individuals. In short, it will be main- 
tained only as a just punishment against transgressors of 
neutral duties. 

Having given in this Postscript the more important results 
obtained during the last twelve years in the law of maritime 
capture, we beg to conclude our work with a few additional 
observations. Its appearance before a larger and well- 
informed public makes the author sincerely regret that he 
could not make it more perfect. Some errors will be easily 
discovered in a book embracing such a vast historical subject. 
However it may be, we have tried all the means in our power 
to contribute to the improvement and codification of general 
prize law. The men, who may be called upon to give advice 
or aid to governments in the practical solution of this pro- 
blem, will find here, we hope, some information on the ques- 
tions connected with it. In writing about war and neutrality 
we have had in view only the peace and general security of 
the world. In our humble opinion, nothing but the strict 
observance of international justice can lead to mutual confi- 
dence, now as greatly endangered between the principal 
powers of Europe as in their relations with America. Our 
attention has been chiefly directed to the principles of 1780 
for a very obvious reason. We find in them rules of conduct 
better adapted to the necessities of the present age, than any 
other. If these principles served some temporary political 
purpose, it proves nothing against their intrinsic value. The 

advocates a reform in maritime warfare as well as the establishment of inter- 
national prize courts suggested by H'ubner. This valuable work deserves the 
attention of English and American jurists. 
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Northern coalition of 1800 is dissolved, and we heartily wish 
it may never be revived. England herself was lately called 
upon to defend neutral rights, and having failed to perform 
the corresponding duties (as in the case of the Alabama), 
greatly suffered for it. An armed neutrality may serve equally 
for all nations, and is more efRcient than an unarmed one. 
At the present time the principles of 1780 may be directed 
to still higher purposes, i e. to the pacification of the world. 
In this point of view they should, and we trust they will, be 
better appreciated by the British public. If they have more 
value in the eyes of a Russian jurist, it is only because they 
have made his country appear as an impartial arbiter in dis- 
puted questions of international law, and perform her duty 
to the general satisfaction of continental Europe. The best 
periods of Russian history were, in our opinion, those in 
which the sovereigns and statesmen of that immense country 
were animated by the cosmopolitan spirit of Christianity. 
It enabled them to confer the greatest benefits on their own 
subjects, as well as on the world at large. An international 
jurist of Russian origin cannot look indifferently on such 
moral triumphs as were won in 1780 by the justice, impar- 
tiality and moderation of his countrymen. No nation can be 
afraid of or suffer by glorious conquests of that description. 
They are gained without bloodshed, and turn sooner or later 
to the advantage of mankind. International jurisprudence, 
founded by a man of such large and benevolent views as 
Grotius, makes every one, whatever may be his creed, capa- 
cities, or political opinions, work for it in the same spirit. 
Our voice is too feeble and distant to be heard in all the 
countries concerned in the reform of maritime law, but we 
are happy to offer our humble contribution to the common 
stock of knowledge, and to do our utmost in furthering the 
interest of civilization throughout the world. 

Kharkov, Russia, 
25 March, 
6 April, 1867. 
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ADDENDA TO THE POSTSCRIPT. 



Note {h), p. 152. As the cases brought before the Judicial Committee after 
1856 are not reported by Dr.Spinks, I could not of course take them all into my 
consideration. But I have found subsequently in the collection of Dr. Soetbeer 
(Nachtrag 1) an interesting case of the Ariel, 25th March, 1857» from which 
I see that their Lordships have modified or relaxed the rules laid down by the 
Admiralty Court concerning the sale of enemy's ships to neutrals. In their 
opinion the bill of sale ought to be considered in the same light as a convey- 
ance of freehold or leasehold estates. In all these documents the purchase- 
money is always mentioned to have been fully paid, and yet there may be a 
collateral instrument showing that nothing has been paid, or the whole or part 
of the money may be left upon mortgage. Their Lordships also came to the con- 
clusion that liens, whether in favour of a neutral or enemy's ship, or vice 
vers&j are equally to be disregarded in a prize court. I see also from the cases 
of the GerasimOf Atpasia and the Achilles (25th March, 1857f Soetbeer, ibid.), 
that the doctrine of the learned Judge of the Admiralty Court on nationality 
has been reconsidered by their Lordships and interpreted more in favour of 
neutrals. 
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Office, and in Bankruptcy, Insolvency, Conveyancing, Criminal Prosecutions on 
Circuit and at Sessions, &o., including Costs of Interlocutory Rules and Orders 
under the Common Law Procedure Acts (1852 and 1854), and Bills of Exchange Act, 
1855. By JOHN SCOTT, Esq., Barrister-at-Law. Second Edition. In royal 12mo. 
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